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Printed by F. L. for «Matthew Malbanc ſe at Grayes- 


Inne Gate, and Thomas Firby , near re Inne 
in Hollorn, 1657. 


Have here recommended to you ſome few 
NY Cales, Reported by one eminently famous 

in the Law; One whom (I believe) 
the King Ex certa ſcientia & mero motu 
advanced to that Honorable Imploy- 
ment, as you find. 

The Cales we fee ate Modern, and therefore more 
generally known by moſt of your Antient Practicers now 
being. There is excellent Learning in every Caſe; To 
which you have the Teſtimony of a worthy Perſon, Ser- 
geant (lark. You may perchance wondet why ane Caſe 
is particularly in French i. Truely the Eſteem that I not only 
ſer upon the Law, but its priſtine Language, induced me 
to give the Book a reliſh with that, which ig not ungrate- 
full (Ibelieve) to any Lawyer. If others carpe at it, be- 
cauſe they underſtand it not, or have any particular 
Odium to the Tongue, I deſite them not to rant at my 
Author, but let their Mothers Tongue hiſſe at me. To in- 
vent Terms and Panegyricks on the Author, or his Wri- 
tings, with that yulgar intention of ſome, will make me 
ridiculous , and be diſhonorable both to his Perſon and 
Profeſsion. But the greateſt Rhetorick and Epethites you 
can endeavour at, to complement the Reporter ( becauſe 
if there be a failer of Selling, the Stationer will ſay the 
Remora was in my Fpiſtle, and not in the Caſes ) is not 
ſo gieat as. Reader theſe are Sir Thomas Hetleys Re- 
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— Conceive that theſe reported Caſes me} owe afoul, 
and ſo fit to be printed. | 
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108 
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perſon is actionahle. 143 


A man having Land in right of his Wite 


in truſt, they cannot both join in che 
Action, but the only, ib. 


y 
Action for words, Thou haſt ſtollen my 
corn out of my Bern. - 172 
An Action for V words. 175 

B 

Ver a Bayliff ſhall be charged for 
V ney levied by him without 
Warrant. 12 


Tuſtification as Bayliff upon a Diſtreſs, 
Recovery in Battery had againſt one,the 0- 
ther in another Action for the ſame Bat- 
tery may plead the Firſt, 20, 33, 49 
Garten ngaigſt Mellow: in Battery. 0 
In Bättery agaiuſt Baron and Feme , the 


wife ought to plead as wel as the Baron. io 
| Where Damages ſhall not be mitigated. 93 
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V Hat _ to a forfeiture of a 
«Copibold. 7 

In conſideration the Teſtator was indebred 
and youl forbear, good ang 
04 

A Chanceller cannot alter a Iudgement a 
Common, ſee how he ma proceed againſt 
him. 20 
One may diſtreyn for amerciament in a 
Court Leet. : 21, 62 
Indgewent given in an Inferiour Court, 
all not be executed by W rit of a Supe» 
riour Court. 26 
fficer of Common Pleas ought to be an- 


Convicted Barretor ſpoken to acommon where not. 


ib. 


ſwered in any Action de die in diem. 29 


They may examine in Chancery before Try: 
al. 30 
Appearance of Clarks in Court ought to be 
in proper perſon. 36 
Writ of Covenant broughtupon a Leaſe of 
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returnable immediate. 2 
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If a Chattel perſonal be ſuſpended by ſute, 
it ĩ gone for ever. 7 

The breach of the Covenant is the ᷑auſe of 
Action. · 212 


159 
A Writ of Enquiry may be granted after 
Verdict, when the Jury omit the dam- 
mages. 161 
Upon Is the party ſhall have the 
Action to he Intereſt belongs. 
| Jy ; 176 
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| O diſcontinuance after Verdict. 
| To deny the Rent is a Diſſeiſin, 6 
Demand of Rent ought to be according to 
| thereſervition in the Deed, 59 
Declaration or Replication ought to be 
certain to all intents. 60 
Debt by Paroll diſcharged by Paroll. 73 
Beaſts diftrained for Dammage feſant nor 
put in the open Pound, if they dye the 
Diſtreyn is chargeable, 75 
A demand before a Diſtreſs, if the Demand 
is out of the Land, if not then, ſee 86 


| Where a Demand ought to be certain, and 
where not. 109 
On a Devaſtavit a Writ de bovis proprixs iſ» 
ſues. ö 110 

If a Debtee mary Debtor, what becomes 
of the Debt, ſee 120 
In what Caſes A, muſt declare tam pro do- 
mine 75 quam pro ſeipſo. 122 
Double delay not allowed. 126 
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Elay in arrear of Error not' hinder 
Execution. i 
It a Sheriff remove his Proſoner out of the 
County without command, It is Eſcape. 


Where he permits him co go for his — 
ſure, E (capes lies. ibid. 
Ne anqus Executor found againſt him upon 
a Scire fac Mall be only de bon teſtat. 48 
Eject. firm. lies againſt Tenant at Will, if 
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If the Coniſee permits the Coniſor being in 
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Excommunication to ſtrike in the Church. 
86 
If an Executor dies before probate, the 
Goods belong to the Adminiſtrator of the 
firſt Teſtator. 105 
A Rent upon Condition reſerved to the 
Executors, goes to the Adminiſtrator,11 5 


If Copiholder make a Leaſe for years to If a deviſe be void, if no Executor be made. 


commence at Aichaclmas ,*cis a forfei- 
ture preſently, 122 


Where Cuſtome ought to be ſhewed, and 


118 
Ejectments do not lie of a Mannor. 146 


In Ejectment he ought to ſhew the certain 
quanti- 
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175 
Antient Demeſn is a good Plea in Eject- M 
_— F 855 Hat thi he making of 
at thin to the making of a 
VV Feme ork : 9 
A Franktenement cannot paſs from a | Where inter- mariage is but 7 ſuſpenſion of 
day to come. 29 | a promile, 12 
Feoffment to the uſe of a Stranger, ought An action brought in conſideration of a 
to be tendered to him. 56 mariage. 50 
Denyal of the Rent a Forfeiture, 6 How a Lord ſhall recover in a Writ de v· 
A Subject may have a Foreſt , but not a {ore maritagit, 55 
Juſtice Seat, 60 | 
No Clergy for Felony committed upon the 0 


igh way, otherwiſe upon the foot way. 75 
2 Formeden he ought to make himſelf F. what Cauſes an Outlawry may be 
re 


heir to him who died ſeiſed laſt of the E- verſed. 93 
Felony to take Pidgeons out of a Dove- 
coar, 149, IN Partition no dammages are to be re- 
Fieri Facias no Bar to the Capias although | covered. 34 
part ofthe debt be ſatisfied, 159 Preſcription for Sallery of a Vicar is try- 
Able at Common law. 33 
I Prohibition where the thing might be try- 
| ed, aud proved at Common law, 15 
In quaſſavit for incertainty. 35 | Where Prohibitions ſhall be granted and 
Upon a Judgement, if the Moneyſbe paid where not, 19,27, 28,49, 30,5 1, 60,68, 6g. 
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der, good matter and Caſes thereupon. 
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tition of right lies. 29| drowned, 36 
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out of Priſon to his wars, canſa 25d, 37. bars Debt. 15 
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ſtopped, and where not. 91 | cou'or, or againſt the Sheriff, 95 


Libell for Tithes of two pecks of Apples.100 | Where no averment againſt a Record. 107 
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makes a Re. nitter. 110 
No Reſcous can be of Goods. 145 
Arrerages for rent upon an Eſtate for life 

cannot be forfeit for Outlawry. 164 
1 
O grant a Superſedias there muſt be 
T execution errov.ce emanavie alle 
ged. 30 
Surrender determines the Intereſt of all 
parties but a Stranger, FI 
Ip Caſe of Symony the Statute makes the 
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That he might arreſt the Kings Servant up- 
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* and converſion brought for a 


load of wheat. 22 

A diſcharge of Tithes by the Parſon 
for years runs with the Land, and not 
with the perſon. 31 


Where toll ought to be pleaded in Trover 


and converſion. 4 


T reſpaſs againſt Baron et feme dm ſola fu- | 


t, both ſhall be taken. 53 
It Part and Portion alike make joint tenan 
cy, or tenancy in Common. 55 
Treipaſs brought by Baron and Feme, they 
mult not ſay ad dammmy ipſorum, other- 
wiſe of Jointenants. 2 
Tithes of Fiſh due meerly by Cuſtom. 13 


Tirhes, where due by the Common law of 
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The word Equally makes Tenancy in Com- 
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the Land, no Prohibition. 
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Termino Paſch. 3 Car. Com. Banc: 


DET 
REPORTS 


AND 
CASED 
TAKEN 
In the third, fourth: fifch, ſixth 


and ſeventh years of the Reign of 
the late King Charles, &c. 


Ralph Marſh againſt John Culpepper: 


Alpb Marſh bzonght an action upon the caſe againff Ioha 
and Anne his wife, foz an 
by Anne, dum ſola fuit. And afterwards the 


by own 
not like Banes caſe, Co. Re, 9. 94. #03 Plaintiff was 
bear to ſue him; and foz that aſſets is not requiſite, The like is 
caſe, 15 Eliz. in that Court repozted, New Entries, fol. 2. Richardſon of 
the ſame opinion, becauſe there is not any conſideration 
aſlent of the nile to the accompt ; which twill forty chargs de bonis 
propriis: Dee Co, lib. 6, 41. 


there 


2 Thomas & Ux. again Blackhall again/t 
Thomas Newark. Thursby. 
Paſrh, 3- Car. OE 
„ Thomas & UI. agi Thomas Newark. 


IT Homasand his wife bꝛought Treſpaſs againſt Tho, Newark foꝛ beat: 
ing of the wife, and taking of the goods of the husband only, ad dam- 
num ipſorum; and afterwards the matter was found by verdia; and it was 


moved, that the Declaration was nought ; fo? the wife cannot joyn foꝛ a 


Treſpaſs done to the husband alone; but in a treſpaſs done to the wilr 


alon —— oyn aud fo; that the Court awarded, quod 
qurreꝶy nil capiat per bi. wa was laid by Crook and Velverton, 1 
and fete bꝛing ſs li the heating the wife , the husband may 


deklart fo2 atreſpaſsVone to hint. v damnum ipſius, &c. But it was ſais 
by Hutton, if two jopn in treſpaſs fog taking goods whereof they were 
joyntly poſfſeſt ; one of them in an action cannot declare fo2 taking of the 
goods of him alone: Which was agreed by Crook, &c. 


Blackhall git Thursby, | 
O Ne Blackhall petitions in the Court of Requeſts, to compel Thursby, 
Loꝛd of the Banno?2 to admit him to a Copphold ſurrendzed to his 
uſe, which he refuſed befo2e to doe. And alſo fozbad one, to whom the 
Copyhold was n_—— by Blackh Il, to pay him any Lu Upon which 
it was decterd that Thursby admit him to a diy acre 
— 2 Copy was of a ge, and 1 alle that Thursb 
Chonlo ſet fo2th the bounds bf the Copyhold, which he had defaced and re- 
moved, and that he pay the rent. Hitcham moved foz a pohibitton ; foz 
ye ſaid it was moe juſt foz a Court of Equity to compel a Loꝛd to admit 
bis Copyholdtr ; fo2 befoze admittance he cannot have an action, and he 
has no remedy at the Common law: And ſo if a Copyholder removes oz 
vefaces the bounds of the Copyhold, it is pꝛoper fo2 ſuch a Court to deſign 
them. To which the Court agræd; but they would not compell him 
to admit him to the Pefſuage and 17 acres, where the Copy is but of the 
acres, which would be unjuſt ; unleſs that the 3 would comp2ehend the 0- 
ther 14, Bat parcel 02 not parcel of Copyhold , belongs to the Com- 
mon law to try, But the Court denied the p2ohibitton fo2 that cauſe; 
fo: the Juſtices ſaid, that that admittance to 14 acres does not bind the 
titie ; but it ſets at liberty as to that. But ff they had oecreed ; that he 
Would be admitted and alſo enjoy it to him and his heirs, then the De- 
cree had been anjuft , and a p2ohibition fo2 that. But fo2 part of the 
Decree which touch d the rent. It was agreed by the Court. it I hursby re⸗ 
cei be the rents, the decree was juſt, that he ſhould pay it; but it he did not 
retetve the rents, noz take the p2ofits, but only fozbad the Tenant to pay 
the rent, and he would ſave him harmleſs. Then if it was decroęd that he 
Gould pay the rent, a p2ohtbition to that part ſhonld be granted. And 
Harvey Juſtice in that caſe ſaid; That he knew it to be adjudg*d, that a 
ſurrender, with the appurtenances, would paſs land; And of a_Peſſu- 
age and 3 acres would paſs mo2e actes; if divers Copies ſnceeſsively 
havebeenſo. And upon queſtfoning of Blackhall by the Chfef Juſtice 
fo: ſaying, that after there was a Decree in the Cort of Equity, an Oz. 
der of the Common-benchconld not ſuperſede the Execution of it. And 
Juſrice Yelyerton declared, That when he was in the cfreuft at York, a 
poo man who ſued befo2e him in forma pauperis was arreſted by pꝛoceſs 
fromthe Council of York. And that upon notice of it, he commanded 
a w2it of pꝛivilege to be made fo2 him, but the Officer of the Council 
would not obey it ; upon which he claps in a Habeas Corpus returnable at 
acertain hour; and the Officer came without the body, and refuſed to de- 
liver the p2iſoner ; and ſaid that he had not power to controll the p2oceſs 
of the Council. And upon that he ſet a fine upon him ot 30 l. and his Ac 
5 was 
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Smith againſt 3 
Doctot Clay. 


was appꝛot d on by the whole Court. Foz every one that ſues befoze the Pcb. 3 ca 
A\si3-, ought to have tree egreſs and regreſs, and ſtaping while his bu. £92. Banc. 
G::!s was ended: And afterwards the Lozd P2eſldent ſaid to Yelverton, WJ 
that he would complain to the King and Pzivy Council of him, foz that 

he had tranſgrefſed his anthozity and power. And the Court ſaid that 

they would juſtific it, c. 


Smith againſt Doctor Clay. 


| 2 moved fo2 Doctoꝛ Clay Uiccar of Hallifax, that a pꝛohibition 
might be granted to the High Commiſsfonergof York Foz that, that 
theſe Articles by one Smith wert p2eferred agairft him, xc, 

Firſt that he read the holy Bible in an irre verent and undecent man 
ner, to the ſcandal ot the whole Congregation. 

Decondly, that he did not doe his duty in p2eaching ; but againſt his 
Oath, and the Cccleſiaſtical Canon had negleded fo2 ſundzy mo2zninas 
to pꝛeach. 

Ti irdly, that he took the Cups and other Weſſels of the Church, con- 
fccrated to holy uſe, and employed them in his own houſe , and put barm 
in the Cups, that they were ſo polluted, that the communicants of the Pa⸗ 
riſh were loath to d2ink out of them, 

Fourthly, that he did not obſerve the laſt fa, p2oc!aimed upon the Wed- 
neiday, but on the Thurſday, becauſe it was an Holypay. 

Filthly, that he retained one Steveſon in one of the Chapels of caſe, 
ho was a man of ill lite and converſation ( ſcilicer ) an Adulterer, and a 
Dzunkard. | 

Sixthip, that he did not catechiſe accoꝛding to the Pariſh Canon: but 
only bzought many of Dr. Wilkinſons Catechiſms; foz every of which he 
paid 2 d. and ſold them to his Pariſhoners foz 3 d. without any examina- 
tion 02 inſtruction fo2 their bencfit. And that he, when any Commiſst- 
aus were dircded to him, to compel any perſon in his pariſh to do penance, 
he cxacged mony of them, and ſo they were diſmiſſed, without inflicting any 
penalty upon them, as their cenſure was. And that he and his ſervants. 
fed divers menaces to his Pariſhioners, and that he abuſed himſelf, 
and diſgrac'd his functor, by divers baſe labours ( ſcilicet ) He made mor- 
tur, having a leathern aprou before him, and he himſeif took a tiche Pig out 
of the Piglly, and afterwards he himſelf gelded it. And when he had di⸗ 
vers pzeſents ſent him, as by ſome, flcth, by ſome fiſh, and by others ale , 
he did not ſpend it in the invitation of his friends and neighbours, oꝛ give it 
to the poo2 ;but he ſold the ficſh to Butchers,and the ale toAlewives again; 
And that he commanded his Curat tojmarry a couple in a pꝛivate houſe , 
without any licence, and that he ſuffered divers to pꝛeach, which perad- 
denture had not any licence, and which were ſuſpected perfons, and of 
evil life. It was ſaid by Henden, that they cannot by the Statute of 
primo Eliz, cap, 1. meddle with ſuch matters of ſuch a nature, but 
only examine hereſtes, and not things of that nature, and that the High- 
Commiſstoners at La mbeth, certified to them, that they could not pꝛoced 
in ſuch things; and adviſed them to diſmiſs it; But they would not ve- 
i, and the Judges, Richardſon being abſent, granted a pꝛohibition, if 
cauſe here not ſhewed to the contrary. 


Sore, ft was ſaid by the Juſtices, a diſcontinuance could not be after 
verdig. 


B 2 | Hum- 


Humbleton againſt Meridith Mady againſt 
Bucke. Hen, Oſan & aliis. 


Humbleton gt Bucke: 


＋ Heophilus Humbleton was Plaintiff in an Adumpũt againſt Bucke , 
and declares that whereas there was a controverſte between one Pal. 


failen of that, he would pap him tozty pounds. And further, he ſaid, that 
he pleaded not guilty in that action of Treſpaſs, which was found fo; him; 
and that he expended ſo much monep, the halt of which the Defendant re: 
fuſed to pay to him, c. The Defendant pleads non defendit ſeam in 
maintenance of their Common, which was found againft him, And Da- 
venport moved in arreſt of Judgement ; becauſe that he ought to habe 
pleaded ſach a Plea , by mich the title of Common might come in que 
ſtion; but when he pleads not guilty, he diſclaims the matter of 

And alſo the woꝛd fmmedtatly is not to be taken ſo trial 
ſhould pap the money in the ſame inſtant, ec. But the 
clare what coſts he had expended, and then he ſhall have 


F 
58 


| 


by the Statute to pap the money. But Athowe anſwered, that the 
verdict which was in the Kings Bench helps him; Foz it was there found, 
that that land was the Kings waſt, and that Palmer was not owner of 
the loyl, and therefoze foz that his plea wan good: foz the title of Com- 
mon cannot come in queſtion, Richardſon Chief Juſtice ſatd, that that is 
not a maintenance of the title of Common againſt Palmer, Firff, he 


cannot give that verdict in evidence, in a pzeſcription fo2 the 
and the maintenance by that Plea of not guilty is to the ſopl, and not fo2 
the Common: and whoever is owner of the ſoyl, the title of Common is 
not ſpectally againſt Palmer, but it is general againft every one in 
wozid, And ſo was the opinion of Harvey and Crook: And Crook 
that althongh the verdi had found the Aſampſit , and ſo admitted, that 
that plea was ſoꝛ maintenance of the title ; pet that Chall not bind ns. 
Foz it a verdic finds matter which is repugnant, 02 a thing which cannot 
come in queſtion, it ſhall not bind us, But by Juſtice Yelverton it was 
ſaid; That becauſe the Jury have found the Aſumpſit, they have admtt. 
ted all the reſidue ; And fo2 that we do not doubt of it no moze than the 
Jury have decreed. As in an Ejectione firm. Jf they be at iue upon the 
collateral matter, it ſhall be admitted, that there was an ejeument, and 
ſo it was adjudged, But this cauſe was deferred to another time, to be 


argued moe, a. 
Meridith Mady ag«i»ft Henry Oſan, & aliis, 


—— Mady bꝛought debt againſt Henry Oſan, fo that he and 5 
others were bound to perfozm the Arbitrament of thꝛæ elected by 
them and the Plaintiff concerning all tithes and all other matters of con- 
troverſie between them, and that they ſttll and all the Pariſhtoners ſhould 
perfo2m and ſtand to the award made, ic. And upon bzeach of the a. 
ward made. was the acton bzonght ; Foz the award was, that when any 
of the Pariſhioners clip their ſheep, they ought to give notice to Mady 


2 


) lohn Paſton againſt Wil. 
» liam Manne. 

the Parſon, to the intent that he oz his Servants map be there : And the 
Defendant did not gibe notice, ze. The Detendant by rejopnder pleads, 
that Allen and others, that they were De puties to receive the Tithe - wool, 
and that they, 02 one of them were pꝛeſent at the clipping; and ſo they 
demur. Achowe ſaid, that notice ought to be gi ben to the Parſon himſelf, 
fo2 perchance he would be there himſelf had he notice, d foz that, the 
breach alleged fs not anſwered. And alſohe ſafd, that they, oz ſome of 
them were p2eſent, and does not name him as he ought, fo he map come 
in iſſue, 4c. Richardſor, If the Arbitriment was made fo2 ſome things 
within the ſubmiſston, and ſome things without; It is good foz thoſe things 
that are within, and voto fo2 the reſidue; Andalthough the Pariſhfoners 
did not ſubmit, vet it is good, becauſe the ſix are bound fo2 them, Hut- 
ton ſaid that the Award fo2 the notice is not good; fo: it is not well aſ⸗ 
fined, where the notice ſhould be given. And an Arbitrement ought to 
be reaſonable, but it is unreaſonable that he ought to inquire Mady, where. 
ſoe ber he is to give Him notice, as Cook 77. Salmons Cale. Crook ſato, 
that the Award is good, and it ſhall be intended, that the Parſon is al- 
waies reſident in his Parſonage, as a Surrender o2 an Attournment ſhall 
be intended upon the Land, and it is not requiſite to name any place. 
And it ſcemed to Harvey, that the Arbitrement was good, although that 
all the Pariſhioners had not ſubmitted to ft, Becauſe that theſe were 
bound (oz them, 18 E. 4. 22. & re. 1. And Judgement was after- 
wa rds fn the next Term given fo2 the Plaintiff, 


lohn Paſton ag4i»## William Manne. 


] Ohn Paſton brought an Ejectione firm. againſt Manne, and a ſpecial ver- 
dia n as oiven to this effec, ( fcilicer) Edward Paſton was ſeiſed of the 
Manno: of Bingham.parcel whercof was the Land in queſtion, grantable 
by Copy. And he by his Deed indented, in conſideration of a Partage to be 
had between T ho. Paſton his Son, and the Daughter of 1.5. covenanted 
with l. S. to ſtand ſeiſ'd of the Panno2,to the uſe of his Son fo2 lite, and at. 
ter to Mary the wife ſoz life, the remainder to the firſt Son between 
them in tail, with divers remainders over, The Partage was ſolemniſed, 
and they found mo2eover,that there was a Cuſtome that the Loꝛd might 
have liberty of fon!d courſe fo; 100 Sheep, thꝛoughout all the Copthold- 
land: lying in the Caſt and No2th ficld, the Cuſtomary places and Lands 
in theſe Fields not being incloſed, from the Feaſt of St. Michael, to the 
Feaſt of the Annunciation, it the grain was carried in by that time; ©z 
otherwiſe from the time of the carrying in to the Annunctation, il it be not 
ſowed v ith ſeed again, and that thoſe 15 acres in queſtion, be in the Cozn- 
feld. And that Thomas Paſton granted that Copthold to the Defendant 
in Fee, and that in 14 Iacobi, the Defendant encloſed the Land without 
Licence ot the Loꝛd, and if Licence was obtained then he ought to have 
paid a Fine which the Lozd would have aſſeſt. And if any of the Tenents 
incloſe without Licence, they find, that they have uſed to be puniſht , 
and pay thoſe penalties, which the Lozd would aſſeſs, And they alſo 
found, that that incloſer by the Coptholder , was with a Ditch of fix foot 
in bzeadth, and 3 foot in depth, and that the land which he digged out, 
was but to make a Bank upon the Land, upon which a hedge of quick 
thozn was ſet, and that four gaps were left in the incloſure of nine feet in 
b:cadth, And they found that the Defendant did not at any time com 
pound foꝛ a Fine, And then they find that the Coptholders which beloze 
this incloſed without Licence, were amerced, and commanded upon a 
pain, befo2e a certain day to thꝛow up theit incloſures ; And now fo2 
this int loſure Thomas enters foz a fozfeiture, and dies, his Wife makes 
a Lcaſe of it, and the Defendant — the Leſſee, | 
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Thomas Paſton qgainſt toon our” 7 
William Manne. 


Atthowe held that he had fozfeited his Copthold, foz that incloſure is 
againft the Cnſtome of the ꝙannoꝛ, which is found. Foz the Cuſtome to 
the life and ſoul of a Copiholdz as it is in the 4 Rep 31. Brownes Caſe, 
The bzeaking of that is a fozfeiture, and make the Coptholver have an 
Eſtate at will meerly, whereas befo2e he had an Eftate not meerly at 
the will of the ſaid Lozd , but ſecundam volunt. domini, And fo by 
the incloſure the Lozd cannot have bis fou:dcourſe, and ſo the cuſtome is 
bzoken. 42 Ed. 3. 25, 7 not doing the ſervices, the Loꝛd may en- 

ter and have the Emblements. It a Copiholder makes a feoffment, it ig 
_ a. diſſeifin; foz which there may be an Aſsiſe of novel diſſeiſin de libero 
cenement of Lands, whereof the p2ofits, oz of the Rent iNuing out of the 
Land there is a fozfeiture, And Lictleron ſaid, that a reſcous Replevin 
Encloſure, and denying the Rent is a Diſſeiin. And what is a DiCet- 
fnof a Fzechold is a fozfciture of the C opihold. Reſcous by a Copthol- 
der is a fo2feityre; foz all the books ſap, that a denial of a rent is a fo2- 
fefture, And it is held, that if a Copiholver bʒings a replevin, it ts a fo2- 
feiture, and the Y.02d may enter pzeſently; But if he avoir, then per- 
chance he hath diſpenſed with it. And an incloſure is moze ſtrong than 
4 denial, 11 E. 3. Aſſiſe 88. cited in Taverners Caſe, 4 Rep. The heir 
cannot have an Aſsiſe befoze entry ; but if the Defendant menaces him, 
oz (ops upthe way, it is a Diſeiſin , 14 AG. plac. 19.8 E. 2, Af. 374. A 
ſtopping up of the wap is a diſſe{ſin ; but if he can go another way, he can 
have nuſance 29 Als.49, But it will be objeced, that the Lo2d had a- 
hother remedy : fo2 he might bave an Action of the Caſe And fo? that 
not enter fo2 a fozfeiture. But an Aaion of the Caſe does not reſtoꝛe 
bim tothe Frechold, but give dammages only, And if an Aſsiſe be 
bzought , it affirms the Difleffin, and makes foꝛ feiture; and ti at agrees 
Tavetners Caſe, That where ſeveral Copiholds were granted by one 
Copy, a rent denied of one, fozfeits that and not the others. But admit 
it is a fo2ſefture , if the leaving the Gaps diſpence with it. And it ſeem d 
that not; foz be loſcs the p3ofit of the Fould courſe, fo2 500 Sheep, 
would tear their fleeces by ſuch a narrow paſſace : aud the incloſure is an 
, {impediment to hinder their ſpzeading in their feeding; And ſo every one 
alſo may incloſe , and leave gaps : and the Loꝛd perhape, compe!l'd to put 
and remove the Sheep ten times in one day, and ſo the Sheep wo2 ſe at 
night than in te mo2ning, ac. 

Secondly, if the Lo2d had given Licence, then he would have had a 
Fine, but he would ſo be his own Carver, And the Lo2dhadno re- 
medy loꝛ a I ine upon aumittance after Surrender, 4 Rep. 46. He had no 
remedy there by Action of debt,noz by Acton of the Caſe, without pꝛomiſe 
to the Admittanc e, c. 

Lozd grants a Cepihold Eſchcat, he ought to imp2ove his 
Fine befozc; oꝛ he hathno remedy ; foz he is not compelled to grant the 
Copihold again, and therefoze he ſhall have what Fine he will. And it is 
not found alſo who map incloſe paying his Fine, A Lo2d admits a Copt- 
holder fo: lite with remainders; the admittance of Tenent fo2 life, was 
the admittance of the remainder , but he ſhall have his Antefine, 4 Rep 
23. And it they may fncloſe paying a Fine; then the Lo2d had an Eſtate 
at the will of the Tenents, 

Thirdly when it is found that the Lo2d amerted and commanded 
upon pain, c. that is no mitigatton oz viſpenſatiou of the fo2fefture. 


Foz ruinous Houſes pull*d down is a forfeiture, without Cuſtome to the 
contrary, Becauſe no waſte lies agatnſt a Copi holder, as again ſt Leſſee 
fo2 pears, And yet the Lozd in favour may amerce ſuch a Coptholder if 
he will; aud that is no diſpenſaition but an affirmation of the foꝛteiture. 
And ſo becauſc the Lo2ds were conſcionable and would not take the foz- 
fciture, that does not pꝛove that it is a Diſpenſation. 


Fourth 


. 


+. Thomas Paſton againſt 7 
William Manne. 


Fourthly, the making of the gap and hedge of that latitude c. is mate. /h. 3. co. 
and fo; that a fozfetture, 22 H. 6, Waſte 46. There it is agreæd, that ii“ Ec. 
Land be digged to make a Bank, and ff mo2e be digged than isneceſſa- 
ry, that is waſte , if it be not caſt down again, foz the Land might be 
made barren. 41 E. 3. Waſte 82, There it is not waſte, foz the Land is 
better than it was befoze; But it is not better if it be arable Land, foz 
the Trees and Buſhes ſhadow the Sun from the Land, Dyer 361. And 
it none had been folded there, yet it would not have been + Fod⸗ 
der in Peadow is waſte : but there it was found by the ſpecial verdic, 
that the Land was imbettetd. It Leſſee fo2 pears does ſo, ft is a foz- 
feiture, 2 HH. 6. 17. There it is ſaid; that permitting the Land to lye 
freſh is waſte ; Bat thozny is no waſte; foz the Leſs may grub the 
Tho ins up, and it ſhall be better Land; wherefoze he pꝛaped Judge-= 
ment (oz the Plaintiff, But Sergeant Henden argued foz the Defen- 
dant ; and concefved that in the whole cauſe pleaded, there is not any 
thing in it which makes a fozfeiture, Mhere are two things in it to make 
that incloſure and waſte, And firſt, That an Jncloſure without Licence 
is not a fozfefture, 

Firft,every Ac that makes a fozfeiture of a Copphold ought to be a dif- 
inheritance to the Lo2d, . 

Secondly, a voluntary Ac againft the Caſtome, xc. 

Thirdly, in this Caſe there is not any Cuſtome found which makes a 
Fozfeiture; And foz that any Condition in Law is excluded: A Copt- 
holder is in, tenens ſecundum conſuetudinem manerii, and therefoze an Ad 
that makes a fo2fefture ought to be againſt Cuſtome, and a diſ-inhert- 
tance to the Lo2d of his Copſhold ; and not of a Collateral thing. As a 
Treſpaſs upon the Demeſns of the L02d is not a fozteitute, 21 H.. Kell. 
Y. 9 Rep. 76. Combes Caſe there has the ſame rule, The Cuſtome 
fixes his ſo long as the Tenent does the ſervices, and obſerves the 
Cuſtomes. Hill, 16 Tac, Com. Banc, rot, 335. Brettyes Caſe, Two 
Coplholders are, and one releaſe to the other, is no fozfetture, Dyer 321. 
One part ofthe Services there was to make Pꝛeſentments, and it he re. 
fuſe it is a Fozfeiture, It a Copyholder fell Trees it is no Fozfeiture, 
becauſe it may be fo2 the reparation of Houſes, But an Ad a 
as ſelling them, may canſe a Fozfeiture, 9 H. 4. Waſte 39, A Copy» 
hold is not fozfetted by Outlaw2zy in a perſonal Action; fo2 the Lo2d 
is not pzejadiced by that ; And pet the King wall have the p2ofits, by 
which the Lo2d is eſtranged from the Menement, 5 H. 5. 2. New Book 
of Entries, 228. Hill. 4 Jac, rot. 172. Com. Banc. in the end ot the Caſe 
reſolution is to this purpoſe, It Copyholder be ſummoned to the Court, 
by common Pꝛoclamation 02 exp2eſs notice, and he does not appear, it is 
no Fozfefture, Becauſe it is but a fatler of @ervices, and no dentall; 
And fo that neglea he may be puniſht and finev. 2 

Seconvlp , ft was reſolved, that non · payment of the tent, although it 
be a failer of Services, 02 if he had ſaid he could not now pay ff, is not a 
Fozfefture; But to fo2ge new Cuſtomes is a Fozfeiture, ſoz that tends 
to the diſ-inherfting of the Lozd, Dyer 228. The Caſe of pay ment 
of a Fine which avmits the diverſity appears Cook lib 1. 4 28. Now 
this incloſure is not a Diſ-inherftance, o2 a voluntary Ac to eſtrange 
dim from his Lozd, And then the Cuſtome ought to make that a Foz- 
feiture which is not ſo'found, And ft was a rule in P. 19 lac. Mat a bare 
Incloſure is not a Fozfetture of a Copyhold, And then tt is found, that he 
all not incloſe without Licence, But it is not found, that it de houly 
incloſe withont Licence, it mould be a fozfefture, And there is neither 
erpzeſs no; tacite condition that it Gould be a Fo2feirure, And then it 
ts found that he may amerce and command that the Hedge ſhoald be pul« 
led down upon pain, c. The * is not that he had two remedies; 

2 


And 


— _— 


8 


Ralph Marſkes Caſe again. 


Vajch,z. car, And it is not to be found in our Books, that one Ac cauſes a pain, and a 


Com. Ranc. 


fozfeitare alſo. And ſo the cuſtom ſhall be taken favourably toʒ the Copp- 
holder, and ſtrictly foz the A ; foz a fozfeiture is ovious in Law, 4. Rep. 
9. There the Cuſtom is found, that not appearing at four Summons ts 
expzefip a fozfciture. And tothe objection that is made, that he hav not 
any remedy foz his Fine ; the Werdict anſwers that, that he may put a 


pain upon him. 

Secondly, de encloſes, and leaves thꝛee gaps: It was objected, that an 
Encloſure was a dil. in. ergo a fo2 ſeiture. In ſome Caſes that Cnclo« 
ſares ſhall be diſſeiſins there is no queſtion : But there is, if they be En; 
cloſures with gaps, The Encloſure that dep2ives him of all his remedp 
is a difleiſin in Rent, but otherwiſe net. Fo Licrleton ſays, tf he encloſe, 
that he cannot diſtrein: J conceive this diverſity. It a Copp-holver makes 
a diſſeiſin of any thing appertaining to the Copy-hold, it is a foz- 
feiture ; foz then he doth an act that eſtranges the Loꝛd from his Te- 
nant ; but if the L03d had any p2ofit accrewing out of the Copy · hold and 
he difleiſeth him of that, Whether pou will make that a fo2fefture - As 
if the Lo2d had herbage out of the Copy-hold, a diſſeiſin of that is not a 
fozfeiture, unleſs it be particularly by Copy of the Gant. The making 
of the Ditch is objected to be waſte, and therefo2e a fo2fciture: J agree 
if it be waſte, it is a fozfeitnre, It is not a (o2feitare, if a Copy-holder 
dig a Parle-pit and Parles bis Land z foz the Land fs imbetteted by it, 
It is objoced, that it is a fozfeiture at Common Law, 22 H.6. 41 E. 3. 
waſte 521, If Leſſee foz years plough a Peadow it ta not Waſte, foz it 
tends to a matter of Þugbandry, Natura Brev. title waſte. Dyer 361. 
pl. 12. Teſſee fo; years converts Land to Mey ground: Jt was the 
opinion of Popham Lo2d Ciief Juſtice, 30. Ex. that it was not wafte, 
And ſoꝛ that that the Land by this Encloſure is imbettered,it is not waſte, 
and the Led had no p2ejudice, becauſe the gaps were left. And the 
Court ſaid, that it is to be pzeſumed, that ał the Land was imbettered by 
— ſure, if it be not c xpꝛe ſly hewed to the contrary, Sed ad jour - 
natur, &cc. 


Ralph Marſhes Caſe again. 


ITthome ſaid, that the conſideration alſo is good, and there is 4 doable 
con@eration of the Pzemiſes, Fo2 ſhe pzomiſed to pay that debt, 
part at Mich.&c, o there wag a day given, oz it was due pꝛeſently: 
And that is the conũide tatton: Crook ſaid, that it is no conſideration, Fo? it 
is not exp;efſed that he ſue wed the account: But that they ſarveyer it, 
which is not but an implication that he ſhe wen it: And he ſato that 
be intended to ſue him, and then he in conſideration of the Pzemiſes «c. 
a thing executed befoze the obligee ſhe wer the oJ|tgation to the 
Obliger, that in confideration of that pzomiſe to pay the debt is not a good 
conſideration, In conf{deration that the Tcfatoz fs indebted; c. J will 
pay at two days. is not a conſideration. But in conſideratton that the Te- 
Tatoz was indebted, and you will fozbear, is a good conſideration. That 
pou will fozbear paululum temporis, is not a good conſideration. without 
oxp2eſoing fo2 a day, oꝛ &. as ft is adjadged, c. Richardſon in tonſide. 
ration that the Teſtatoʒ was indebted, is not a good conſideration : And 
then in conſideration that he made appear that the debt ts due, is 
=; foz he onght to de that befoze it can be patd ; But moze 


z EC, 


Abcee 


— 


Abree againſt 2 C Bopvett and Lang. 
Page. 8 3 : hams Caſe.” 
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Abree ga, Page, 1 15 


Bree b2ought an Acton againf Page, who pleads that the 
A hav erteated be bim after the Obligation made, upon 


and Writs of Error whatioever , which the ſaid John foe any matter ot 
thing, &c. And I che ſaid John am by theſe preſents excluded of Writs or 
Sutes, Actiom of Error, or Sutes againſt him the (aid, &c.- Upon which 
the Plaintiff demurred. Amburſt ſatd, that the Action is barred. Tho me- 
tence is that that Releaſe extends only to Crro2s, Littleton ſatd,the Obli⸗ 
gation makes the Duty p2cſently ; And a Releaſe of all Adtons hail 
bar him, $ Rep. Alchams Caſe, And Bullocks Caſe, an Dbligatton ſhall 
be taken moꝛe Rrongly againſt him that makes it. 8 Ul. 6.42, Tivo have 
Goods in Joy:itur*, and give ail thetr Goods: thetr ſeveral Goods paſs 
alfo, And if two grant rent, thetr ſeveral rents paſs alſo , acco2ding to 
their ſeveral Intereſts ; And then he ſaid it ſhould be a bar of all Adtons 
and Sutes , and that amounts toa Releaſe. 21 H. 6.51 H. 6. one was 
bond to ſave a Sheriff harmleſs againtt I. S. And he pieads that he was 
taken by a Copias, and made an Obligation, and that he kept his day; 
And that was adjudged a good Plea : Which ſhe ws, that wo zds not fo2- 
mal may bar an Action, c. Richardſon ſaid, Jf the Releaſe be of Act- 
ons and Sutes Subſtant ve, no que ſtion but Debt is barred, and that Dæds 
(he granted) would be taken moze Ctrongly againſt him that makes 
them. Ye acre&d to the Caſes put by Amborſt, But more af. 


ter, ©. 


Bowetc, and Langhams Cale, 


FLien Bowett p3ocurev a Corpus cum Cauſa ont of the Common: Wieas 
to the Sheriff of London; who returns that the was upon 
a ute near ff de r by George Langham as a Feme ſole Pzrchant accozv- 
ing to the Cuſt ome there. Now the ruth was, that her Busband being a 
Uintener was pꝛeſt by the King to be a Souldfer : and goes 
The Feme afterwards takes an Yoaſe, and bups Wine of 
tho truſted her, ſuppoſing ſhe woas a Feme ſole Mercbanr, After 
the Hasbend returns and the Wife denies to pap fo2 the Mine: and the 
doubt was il the Feme was a ſole Feme Perchant by the Cuſtome fo, oz 
not: and the wozds of the Cuſtome were read, That where the Wife 
menvics a Trade, in which the Husband may medvle nothing, the ſhall 
have ali ad antages, and ſhall be ſued as a Feme ſole Perchant, c. But 
by Rich 114101 and Yelverton, het is not a eme ſole Perchant within 
the Cuſtome; Fo: her Husband cxerciſes himſelf the ſame Mrade. And 
a Feme ſole Merchant by Yelverron onght to be the Widow of a Traveſ- 
man who takes a ſecond Husband, and afterwards exerciſcs the Trade of 
the firſt Þ419band, 
Scconv!y ſhe onght to be a Feme Covert, and not a UWirgin oz 


Third!y , ſhe onoht to be of another Trade than that which her fecond 
HÞnsbond was: Fo2 if ſhe may exerciſe the ſame Trave of her Hasband 
when he is over the Sea: the Hagband may go over Sea and return with- 
in « year, and then the is a Feme Covert, xc. And fo make her a Feme 
Sole oz Covert at his pleaſure, And Richardſon and Yelverton ſaid, that 
that would be a p2ejidice to all the Wives in London, ſo that they would 
never be fred from impꝛiſonment. But Crook, Hutton, and Harvey to 
the contrary, And they 292928 


am , 


Paſch. 3 Car, z . 4 
Debt bg com, Lane. 
b:onght : All and all manner of Errors, and all manner of Actions, Sures, CU W NJ 


: 3 Taylet againſt 


notice, whether the be f 
cn — — n 02 feme ſole Perchant by the Cu- 


Tayler againſt Philips. 


1 and Margaret his Wife exhibit a Bill in the Council ot Mar- 
ches againtt Phillips and his Wife; Foy that the Wife of Philips had 
ſent a ſcandalous Letter to the Wife of Tayler: And the Letter was 
mitten to this effec (ut ſequitur ); rs. Tayler , I have often heard of 


your — — whereas if you want matter againſt 

you exclaim of your — ion frame) — 
with Mrs. Atme : he was never ſo preciſe to take on him to be aſha- 
med how he liked the Border of a Womam Pettycoat; and you being not 
able to throw the firſt Stone at him, need not to have been one of bia Ac- 
cuſors ; Neither know I what he can be accuſed of, unleſs it were, for being 
in your Chamber before you were up : Which | never heard was 

ted co any, neither ney ) why ic thould be co him. You may 

me for a Coward, that I meet you not at the Croſſe, as you have challen- 
ged others, having been a Pupill in the School of Scoulding, anda rare Ar- 
tiſt therein, But I durſt not have done it, leſt I ſhould have been ſo boarſe, 
that it might have have been ſaid, I had the Pox. And the Court p2oceed- 
ed to the hearing of the matter, and ſentenced the Defenvant to be im- 
p2iſoned; and fined 40 l. to the King, and 40 |. dammages to the Par- 
ty. And Sergeant Henden moved foz a Pꝛobibition foz that, that thefr 
Inſtrudtons ate, Whereas there be divers Books, News , and I ales 
ſpread abroad, and Libells made, by which the Subjects are abuſed, and the 
Peace may be broken, — ſhall proceed againſt ſuch Perſons , till the 
Authors be found out, and they be puniſhed by fine impriſonments, papers 
ſet on their breaſts, and the like. And he ſaid that thoſe wozvs ate not ac · 
comtable at Common · law: and therfoze ate not as they ſeem within thetr 
Infrucions. But admit that, pet they have not power to give damma- 
ges to the Party. Richardſon ſaid , In the Star- Chamber, libellous 
Letters, that are ſpiteful and ſcandalous to defame any, although that 
they bear not an Action at Common-law ; yet they are puniſhable 
there, and alſo they give dammages to the Party wzonged; Bat there 
is difference betwern the @tar-Chamber and that, c. Henden laid, 
that Magna Charta makes the difference, Quod nullus liber homo capi- 
etur aut impriſonetur niſi ſecundum legem tettæ. „ 


Fiaton and Morri 8 Marſhes Caſe 
Cafe. before. 


u 


Law and their infirucions, they habe not power to give vamages to the 22. 3 cr. 


party, Richardſon chief Jaflice, ſaid that no pzobibition ſhould be grant- (om. »axc. 


en, fo2 the Fine of the Ring; fo2 they have potrer in that Caſe without 


quefifon, and to the puniſhing in that matter. And if they err in Judge⸗ 
ment fo; the & fbelltous Letter, and adjudge ft to be Libellſous where it 
is not , TUc cannot award a pꝛohibitton, noz g2zant erroz, But foz the 
damavccs, that Court differs ſrom the tat- chambet: foz the Star- 
chamber had its pon er by ſts ſelf, and viffers from the Common Law ; 
Bat thet Court ts by Commtſsfon, and therefoze they oaght to follow 
their Inũ ruatons. And thercfo2e a p2obfbition as to the damages ſhall 
be granted. And Yelverton alſo was of the ſame opinfon ; but he fuld, 
there was another clauſe in thett Inffructons; And foz that a pꝛohibition, 
as tothe damages ſhall be granted, Hutton and Harvey ſatd, That if the 
ſute was by infomation, than it is clear that damages cannot be given. 
Bat it ia by Bill, fo in nature of an Acton; as J concefbe, which con- 
cluves. that they were damnified, But it is now b2onght too late to grant 
a p2ehibifo!, tr here the parties tave admitted the anfon ; But a dap was 
given ts ſhew cauſe, why a p2ohibition ſhould not be granted quoad the 
vamages. And ſo they concluded fo? that time. 


Nate, that ft was ſaid by the Cour: That it money be lent upon In, 
terc$, and the Scr\vener who makes the Obligation, reſerves mo2e then 
$.1. i the 102. l. That, that is not an uſurtous Contract, See the 
cauſe, . 


Eaton and Morris s Caſe, 


| and Morris being reputed Churchwardens (but they) never took 
any Oath, as the Office requires, pꝛeſent a Feme Covert upon a 
Common repo:t fo2 Adultery c. And the husband and wife Libel againft 


unten, and ready to be given oz them, the Churchwardens appeal 
to the Arches : and fo2 that. hat that pzeſentment cannot be pzoved but by 
one witncſre, they ſentenced the Baron and Feme, And now Ward 
who that tcrm was made « Scrjeant by a ſpectal call,moved foz a p2obtbi- 
tim : but it was dented by the Court; foz they were Plaintiffs 
. And alſo tt is a caufe which this Court had not any Conu- 


fance of. 
Marſhes Cale before. 


Oꝛe of Mii ſhes Caſe which is betoze. 

Richardſon, Hutton, Harvey and Yelverton ſat, That the conſlve- 
ration al ſo is good. Fo? although that it be not expzefſed that the Plaintiff 
himaſelf ſhewed the accounts ; pet it appears fully, that they were upon 
the requcft of the wife viewed, And it ſhall be intended by Common pze- 
en that the Plaintiff himſelf ſbewed them, foz he dad the cullody 
of them, ard is ou ner of them, And the Books of Perchants are thetr 
frerets and treaſure; and they will not ew them by their good will. 
Now it is not liie tothe caſe of an Obligation ; ſoz there the certainty of 
tue ache was befoze, and he u as compellable to ſhew it. Put the certain- 
ty bet cannot appear without great ſearch and labour, and there can be no 
compatfon to ſhe tw their Books. And by Hutton Juffice : There is no 
un, but, if the pꝛomiſe had been made after the ute commenced, it 
has freer good. No queſtion by Richardſon, and it is agreed by all, 

i the Defendent had required the Books to be b2ought to his houſe, oz to 
avothrr place, it ſhonl#t ave been good: And there is net any dMerence, 
althoogh the Books were ſbewen in the ſhop by the ſervart ; fo; _ 


them in the Cccleſiaſtical Court foz that defamation. And when ſentence - 


_— 


I2 Of a Communication Kitton againſt 

of Mariage VValters. 
Paſch,3. car. mitted his Books to be viewed, &. And Yelverton ſatd, that Beechers 
com. E. © Caſe and Banes Caſe is moze infirm than this Caſe is: And pet adjudged 


there to be good: And ſo it was awarded that Judgement ſhould be entted 
foz the Plaintiff ; Si non, &c. 


Of a Communication of Marriage. 


Communication between J. S. and A. was of the Parriage of I $. 
g poſſeſſed of a term o pears, and of certain goods, pꝛomiſed to 
A. that if ſhe would be married to him, and they had iſſue a ſon, that he 
Gould have the term: It a Female, that ſhe ſhould have the moyette of 
the goods, And after they intermarry, and ha ve iſue B. a daughter, The 
husband dies, and B. bꝛings an action upon the Caſe againſt the Admini⸗ 
ftrato2 of I. S. By theiTourt, ſhe cannot bzing the action, unleſs as Ad- 
miniſtratrixof A. oz in the name of A. And the Caſe of Stafford was 
uli nu recited, Where there was a Communication between Stafford and a wo. 
/.. 343 man; That if ſhe would marry with him, that Stafford would leave her 
| ab 7 at his d eath 100.1, And after the intermarrtage and death of the husband, 
Laenge dT min an action bought by the wife , the queſtion was, whether the pꝛomiſe 
| | TV IA was ertinguitht by the intermarriage, And alter grand diſputes , it was 
1218. 70 reſolved, that the intermarriage was but a ſuſpenſion of the pꝛomiſe. And 
f ſo it was toncluded. 


[ 


0 


Kitton apainſt Walters. 


Itton bꝛought debt upon the Statute of 5. Eliz. cap.9. fo2 Perjury, 
againſt w alters, fo; an Action of Treſpaſs, foz Battery was bzought 
againſt him by 1.5. and he pleaded not guilty, and that che Defendant was 
brought as a witneſs: And that he falſely and corruptedly depoſed, and did 
not ſpeak voluntarily, that the Plaintiff in the Treſpaſs was wounded and 
beaten, &c. And that he could not labour for half a year, &c. And up- 
on the general iſſue pleaded, it was found fo: the Plaintiff ; and Headon 
4 moved to have Judgement, But it was objeced, that the yarty grie ved 
; C $4,201. 147. 201508 ſhall not have that Action ; fo2 that he did not ſay, voluntarie depoſuir, cc. 
43.2410. Foꝛ although that he falũ y depoſed, wherein voluntary is not, but a con- 
(| i av. 43. ij 90 cluſton, and voluntas ought to be in the pꝛemiſſes: and corruptive does not 
10 ο 11k-/% include that; and ſo was the opinion of the whole Court, And it was 
2 K. L. atrarded, that the Plaintitt, nil capiat per breve. 


A ſervant of a Bayliffs Caſe, 


1* was awarded by the Court, that where a Servant of a Bapliff of a 
Franchiſe was ſwo2n to ſerve a Pꝛoceſs, and by deputation from the 

Bapliff, he ought not to have ſerved a P2oceſs, but to ſuch a ſam : And 

he ſerves a Pꝛoceſs of a greater ſum without any warrant, and after le- 

— = money, and parts with it: That the Baylif call be chargeable, 
uod notas. 


. 


1 


Beare againſt Hodge. 


— was Plaintiff againſt Hodge fot taking of his Cattel. The De- 
kendent was known as Bapliff to Thomas Wiſe, who was ſeiſed of 
twenty acres, c (whereof the Land in queſtion was parcel) in Fee. 
And that it was Leaſed to Harris fo2 99. years, if he and his two ſons 
ſhould ſo long live, andrenvging a Rent at the four uſual Terms in the 
pear ; and the beſt beaſt at the death of every one of the thꝛee in the name 


of an Yerriot, oz 5.1. at the election of the Leſſoz. And now foz Rent 
arrear 


Tiches. 5 | | 13 


arrear at Pichaelmas, and foz an Heriot after the death of Harris, he a« fcb. 3 car, 
bowed, xc. The Plaintiff confeſſes the Leaſe and reſervation, and as to . Lane. 
the Heriot, he demurted. But foz the Rent he ſaid, that he tendered te 3. 
Rent upon the Land toward the latter time of Pichaclmas day: any 

that none was there to tetceide it. And that afterwards he tendered it 

to the Leſſo2 himſelf, out of the Land, and he refuſed it; And that afrer 

that time no demand was made; but that he, after the tender alwaies 

was and pet is Tenent, c. and bzings the mony into Court; And upon 

that he demurred, Henden ſaid, The Avowant may diſtrein without any 

new demand; and that Caſe had been adjudged in this Court befo2e. 

Fo: altbough that the Rent be tendered, pet it remains due notwith- 

Eanding; and then he is able to diſtrain. 15 lac. in this Court, tot. 710+ 

Crowley bzought a Replevin againft Kingsmill, who avowed, Foz that 

the Plaintiff held of him by Fealtp and 10 8. rent. And foz the Rent 

be diſtreyne d the Plaintiff. And that at the day he tendered the rent upon 

the land, + none was there to recetve it. as it ſs [afd,qc, And upon debate it 

was adjudged, that he may diſtrein without demand. 7 rep. 29. Maunds 

caſe,you may ſee that a Rent-ſeck ſhall not be diftreined after tender with- 

oat demand; Foz it by his demand he is intituled to his A then there 

eught to be a new Demand, 21 E 4.17.7 E 4.40-20 H. 6. 1, cited in Pilkin- 

tons Caſe, If you will be ext us d of the Diftreſs;there ought to be a tender 

of the Arrerages at the time of the Diffreſs, Richardſon, Hutcon' and 

Harvey all agree, That the Diſtreſs is good to have the Rent, but not 

to recover Dammages; becauſe he does not all he might do. And Ri- 

chard'on ſaid, That 2 H. 6. 10 H. 6. 20 E. 4. 10 E. 4. and the Caſe in 

the Alstſe, and the whole current of Books was to the ſame purpoſe. 

Harvey Juſtice ſaid, that if a tender be upon an Obligation at the day, 
he ſaves the penalty ; but if another Demand be afterwards, and he re- 
fuſes topay : he cannot plead unque priſt. And Juſtice Crook cited a 
Caſe in the Kings Bench 1 6 Eliz. between Cropp and Hambleton, where 
a Rent upon a Leaſe was reſerved to be paid at Pichaelmas, And if by 
fo2ty daics afcer,ic, And in the mean time, after the firſt and befoze the lait, 
the Leſſee tenders to the Lefſoz himſelf, And avjudged that it ſaves the 
Foxfeiture, Fo it is ſo2 his eaſe , that he ought to tender upon the Land, 
And by the ſame reaſon alſo, when he hath tendered it to the Perſon 
yimſelf , and ſaid that it is uncore priſt, and will demur upon that, and 
wot take advantage of his non; tender at the Diſtreſs : the Dammages 
ace ſaved, But Yelverton was againff that. Foz it is agreed, that 
a Diſtreſs is locall, ſo then we cannot ſever Dammages, when the Law 
hath coupled them , and made incident totbe Diſtreſs. Sed adjourna- 


ur, &c. 
Tithes. 


O Ne libells foz Tithes of Fiſh which is due meerly by Cuſtome. 
And the Defenvant pleads, that time out of mind, c. they have 
paid no Tithes of that. And Henden Sergeant moved fo: a P2ohibition. 
And Richardſon teplyed and ſaid, it is merly a Cuſtomary Tithe, as 
Rabbits, xx. Whereof no Tithes are due by the law of the Laud, and 
a Pꝛohibition ſhall not be granted. But all the other Juſtices affirmed, 
that there ſhall be a Pꝛohibition granted; becauſe that the Cuſtome ought 
to betryed by the Common law, and they make a difference between 
modus decimandi which is alſo Cuſtemary,and where there is aTithe pze- 
cedent due, and that modus converts it into another Duty. There no 
P2ohibition ſhall be granted, But it ſhall be tryed in the ſpiritual 
Court, whethcr there be ſuch a modus decimandi, oz not, And that Cafe 
in the Cuſkome makes the Duty it ſelf, But he alleged the modus to be 
fo2 two pence, and the Parſon — thꝛee pence, ſhall be tryed by the Com- 

mon 


—_ — 
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Hartrop and Tucke * Viner and his Wife by 
gainſt Dalby. T | againſt Lavvſon. 


— 
— — 
— — 


rb 5 ca. mon law. And they ſaid, that ſo was the opinion in the grand Caſe, 


Com. Banc, 


of lead ore. And Hutton ſaid, that fo it was determined in the Caſe 
of ane Berry, fo; tithes of Limekills ; which are as Pinerals, and are 
not tithable by the Commmon law. But when the Cuſtome is tryed 
then they in the Ecclaſiaſtical Court may p20ceed upon it. 


Hartop and Tucke againſt 
Daldy. 


Ha and Tucke b2ought a Quare impedit againſt Dalby as In- 
— . . the Illue betwen them was; Whether the Charch 
of Eſſenden was appendent to the Panno2 of Eſſenden, oz in groſs, 
And the Plaintitk to pꝛo ve the Appendancy, gave in evidence, that H. 6, 
ſeiſed of the Pannoꝛ and Advbowſon, grants to Margaret his Wife the ſatd 
habendum una cum advocatione foz her Jopnture, c. It was 


latd that it the adbowſon was in groſs, it could not paſs ſo, not named in 


the Pꝛemiſes. But of an advowſon appendent otherwiſe it is. As it was 
agreed in 38 H. 6. 36, Abbefs of Syous Caſe, which was granted by 
the whole Court, Henden to diſpꝛobe that evidence, alleged, Chat the 
Advowſon being mave any time in groſs, Jt can never be appendent a- 
gain. And de weed alſo how H. 3. was ſefſed of that Pannoz with the 
Advowſon, and that he granted the Panno? to I. S. foz lite, excepta ad- 
vocatione. Bp which G2ant it ſeem d to him, that it became in groſs. 
And ſaid that the Judgement of the Caſe in 38 H. 8. 38. was fo; that 
cauſe, and that they did not ever find it contradicted, And ſo totis viribus 
be maintained that to be in groſs , But all the Juſtices were againſthim, 
And that that is not but a diſappendency pro quodam tempore, And ſo was 
tho better opinions in 38 H. 6. as the Caſe is in Dyer 33 H. 8. 48. 6. of 
a Uillain, It the King grants the Demeſns of a _ for life; After 
the death of the Leffe, it is a Panno2 again, And if an ad vowſon appen · 
dent be grantep oz life; After the Leſſee it becomes an Ap- 
pendent again. And ſo it a Panno2 with the Advowſon deſcend to two 
Copartners; And the Advowſon is allotted to one, and the panmoz to the 
other, If there the Siſter who hath the Avvowſon die without Jae : it is 
then appendant ; and pet there was a ſeverance in perpetuity. And Yel- 
verton went to the Juſtices of the Kings Bench to have their opinions, 
And they all agreed, that it was but a tempo2al diſappendency during 
the lite, without doubt. Bramſton ſaid , the Pannoz is granted and 
the Advowſon by E. +. to the Lo2d Saint Iohn, to be held by ſeveral te- 
nures, The Pannoz in Chivalry, and the Advowſon in ſoccage, which 
is a ſttong p2eſumpſion, that the Advowſon was in groſs, But the Ju⸗ 
ſtices agreed , tbat there may be ſeveral Services, and pet the anno: 
and the Advowſon nor ſevered. And a Panno2 may be granted, parcel 
to be held by one Tennre, and parcel to be held by an other Tenure, and 
1 intire. And afterwards verdict was given foz the Plain- 

c. 


Viner and his Wife a- 
gainſt Lawſon. 


Vr. and his Wife libells {againſt Lawſon in the Councell of 
York, foz a pzomiſe to pay 6001, to the Wife, fo2 her Partage, 


® *% 


And 


—— — — — — 
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Abrees Caſe 8 =" 15 


And luggeſted that they could not p2eciſely p2ove it by one witneſs, that 0.3 c. 
they might have remedy at the Common Law. But Lawſon denyed the“. . 
zomiſe upon his Oath: and yet they pꝛoceeded, and Lawſon p2aped a 

P2 and it was granted, Foz if it may be pzoved by ſome mit- 

neſſes then it is tryable by an Adion of the Caſe, &. And ſo the Juriſ: 

diction of the Common Law is ouſted, 


Abrees Caſe. aurg 


M2: of the Caſe which you ſaw befoze, c. Henden argued that 
| that releaſe is but ſpecial, and that it extends only to errozs, And 
firlt, foz that the intention of the parties is pzincipally to be regarded, 
And ex bas & conlequeneidus optima fit interpretatio, The pꝛe⸗ 
cedent clauſe is only a releaſe of errozs, and then the conſequent L 
And in the la@ clauſe, releaſe all Actions, and ſuits of erroz befo2e. 
Secondly, a releaſe is particalar, and map be by inference of other 
wo2ds have a general ſenſe ; yet particular confruction ſhatl be made, 
Niſt impediacur ſententia or intentio partiura : oz that alſo Suits in 
middle of the clanſe hall have relation to the other wozvs. And to 
purpoſe is, 28 H.$. Dyer 19. A Gzant to the LeCee, that he Chall 
Raes foz hedges (by the aſsignment of the Bapliff of the Leſo2) 
foz nec eſſa ty fuel to And the opinion of the Court was that be 
ſhould have the fewel alſo by aſsignment, 9 E. 4. 43.5. 
himſelf to the Arbitramont of I. S. de omnibus actionibus perſonalibus 
ſectis & querelis, And it was ruled that that wozd perſonal tatets to all. 
And the Caſe in queſtion is the very Caſe as that in reaſon, 10kH,7.8.A 
man grants the Cuſtody of his and all the Windfalls, &. A 1 
ſeemed there, that the grant of fails is abſolnte : foz that, that the 
intent cannot be otherwiſe, Paſc. 36 Eliz. banc. Roy, Between Pi 
and Gibſon, Norff, The Caſe upon the ſpecial verdict was in Treſpaſs:and 
Pidgeon the Father makes a feoſt ment to his pounger ſon, by. which be 


grants thus, Omnia illa meſſuagia mea & tenementa in 
that late were Patris mei, and ſince in the Tenure of N. D. and C. 
ft was adjudged, that that land did not paſs by that Feoffment, oz 
where particular wo3zds are in the end, the middle ſhall never be taken ge · 
neral. And ſp alſo 8. rep. 150, Althams Caſe, bete it was reſol 
at hors it had particular wo2ds, there all Wall be of theſ; 
ure, Co \ 13 & 4 
Thirdly, expende circumſtantias & — 

be intended alſo in Suits moze than in actibus : Foz 
particular, and Suits general? And ſo the intention appears in the fi 
woꝛd Erro2s, and the ſubſequent are but declaratozy : And although 
Suits is laſtly pat in the ſecond Clanſe,yet there it is not but a ſurpluſage; 
And that whtch is not tele aſed by the firſt (Suic) cannot be by the ſecond : 
Foz it is not but a repetition of that was befoze. — han 
wozds are, All Writs, Actiom and Suits by error. Without {t hall 
be intended but errozs : ©} if it be ſo: And all Actiotm and Suits of error, 
It cannot extend but to errozs. Hutton. In that releaſe there is not any 
wand ot debt; and therefoze it ſeemed that the intention was not to te- 
leaſe other actions, but erro2s, And it was avjudged in this Court in a 
Writ of Annuity, A releaſe was pieaved that the 

him, of one payment, ſoꝛ halt of the year, and releaſed.to him all Actions, 


D7 A 


AQuid juris 5 Beare and Hodges 
clamat 3 Caſe. 


A Quid juris clamat. 


Ha Quid juris clamat, The Tenant was adjudged to Attourne, And 
the queftion was, whether he might Attourne without being won in 
Court to do fealty to his Leſſoz, And Brownlow , chief Pz othonotaty 
ſatd, That all the Pzeſidents are, that he ſhall Attourne and do fealty, by 
which the Tenant was \wo2n to do fealty : and the fealty was taken fo 


an Authozity, 


Beare and Hodge Caſe. 


Oe of Beare and Hodges Caſe, pon may ſee befoze, Davenport 
ſaid, that a man cannot diſtrein upon an actual demand, which ought 
to be to the perſon, upon the Land, And fo2 that, the diſtreſs is toꝛtioua, and 
damages by the Common Law are given to him who made the Replevin; 
But to the Avowant damages are only given by the ſtatnte of . H.. cap. 
4.21 H. 8, 19. Now the Rent is not in queſtton (fo2 it was taken to pay 
ft) but the dammages : and the Tenant had done all that he can: and it is 
not reaſon that he pay any damages, Andthe diverſity between a Re- 
ple vin, and debt foz Rent after ſuch a tender, That a local tender ex- 
cuſes the damages, appears H.4.4. Tidthorps Caſe, 38. E.3.13. Debt. 
An Dbligation is indozſed, to pap the money at Eaſter : and he tenders it 
at the day to the Obligee, who refuſes it becauſe he lives at another place. 
And now becauſe that no place was named fo2 the payment, the tender 
was good, and ſhall excuſe him (without any other demand) of the da⸗ 
mages. Littleton ſaid, that a tender of Homage excuſes, until a new de- 
mand; 21 E.4-4. And there a v{fference ſeemed to ſome , between fealtp 
and homage, But Bryan ſafd, that a tender of fealty alſo (until a new 
requeſt) to his perſon, excuſes damages : becauſe that fealty may be done 
by Attoarney,/-23 H. 6.31. 7 E.4.4- puts the caſe of Rent to the ſame 
intent,” Cook, Lirtlecon,7. 28. Maunds Caſe, The third reſolntfon is a 
ground fo5 var Caſe, * There it is (aſd, if Terre ⸗tenant tender a Rent 
leck, upon the Land : The Oꝛantee cannot demand ſt upon the Land in 
the abſence of the tenant: that it ought to be to the perſon upon the land: 
Fo? what can the tewant dv moze than he hath done altendy. And the 
Statute of Weftminſter 1. cap. 9. gives caſe tothe Tenant, When the 
Lo2d diſttreins immoderatelp and unneceſſarfly, Foz an immoderate 
diſtreſs map be the ruſno of a tenant; And therefoze the Statute ſays, 
Nec habeat Capitalis dominus atem diſtringendi tenentes in dominico 
ſoo, dum predic, Tenens t ei ſervitia debita & conſueta. 30. AM. 
Firzher,” N. B. 69. G. It Cattel be diſtreined damagefeaſanr, and tender 
of ſaffictent amends is made, The Diſtreiner is liable to damages foy 
the detinne, although not foz the viſtreſs, And tothe ſame purpoſe ts, 
Cook tb. 8.140. Carpenters Caſe; . rep,76. Pilkintons Caſe,xc. - The 
ſecondqueSior is, whether 'aBapliff , without command of the Lefo2, 
(when he had refaſed to take the Rent upon a Lawfall tender) may di⸗ 
ſtrein: Arid it ſeemed that de cannot. And the ſecond reſolution in Pil- 
kinrons Caſe came to that queſtion + That a tender of amends to a Bap. 
fff amounts to nothing: And the quefffon upon a Herriot is, Whether 
the Lefſoz may diſtrein without declaring his electon ; and it ſeemed that 
he cannot: Fo that is no Yertot which may be ſeized; As the Cate in 
ohne Woodland and Mantle Caſe, there it is certain, And becauſe the 
Law vefts it in him immedfatlp after the death of the tenant, Bat ſoit 
is arbitrable, and cannot veſt befo2e Election : and alſo the Tenant does 
not know which he ought to p20vide befo2e, and declares his election. And 
if was demanded, foz that it is not reaſonable that he wall be 1 a 


— — 


Gammon Dame Chickley againſt the 17 
Caſe. Biſhop of Ely. | 


diſtreſs, and cannot by any poſsibility pzevent it, z Rep.36. Sir Rowland o/c. 3. C. 
Howards Caſe. J cannot finde any p2eſivent where an Atowry is made . . 
upon a digjungive reſertation, wittout allegation that he had declared his 
Election. Although tt at the LeCo2 in ttat Caſe map diſirein without de · 
claring dis eledton, pet the Bapliff cannot: foz te cannot juftifice as 
Baylif ſoz an Artitrable thing, without exp2cſs command, Acceptance 
of Rent bya Toaylif cannot alter the Merancy, Foz although that de 
7 bad power in Law to receite the Rent; pet he cannot by Law alter the 
k Tenenc y, by dis acceptance, without the Lozds Command, Dyer 222, A 
Buaylif may di mand Rent, but cannot enter foz non-payment without 
| expzeſs command: And when he atows, he cannot avow any thing, 
| which doth not appertain to his office, And ſoz that, that it is an arbf- 


trable thing, u hith cannot te transferred from the perſon of the Lefſoz 
bis Heirs 02 Aſsiens, that diſtreſs is well taken, ac. 


If a Writ of Erro2 was b2ought in ti is Court, and the day of the res 
turn is long, to delay the party, as if it be mo2e than the next Term, the 
Court map award Execution, quod nota, it. 


Gammons Caſe. 


O Ne was obliged in the Eccleſiaſtical Court not to accompany With 
ſuch a woman, unleſs to Church oz a Parket overt, And afterwards 
he was ſummoned to the Ccclefiaftical Court, to ſay, whether he had bzo- 
ken bis Obligation oz not: And Ayliffe moved foz a pzohibition, which 
was granted. Foz that that the ſo2feiture is a tempozal thing; And it 
does not become them in the Eccleſiaical Court, todzaw a man in ex- 
aminatiou ſoz bzeaking of Dbligations, oz foz offences againſt Sta- 


tutes. | | 
Dame Chichley sgainſt Biſhop of Ely, 


Ame Dorothy Chichley bzought a Quare impedit againft the Biſhop 
of Ely und Marmaduke Thomſon : And declared that Thomas Chich- 
| ley was ſetzed of the Advotwſon of the Church. of Whiple in Cambridge- 
ſhire, And pzeſented Marſhail,and dted ſeiped, and the Advowwſon deſcend: 
ed to Thomas his ſon; who by Indenture granted it to Eaſt and Angel, and 
to their aſe, and the uſe of the Plaintiff fo2 life. And he being ſeized of 
the Church, it became void, qc. But Thompſon yieavs that he is Parſon 
iymparſonee ex præſentatione of the King, And confeſſed that he was ſetzed 
as afozeſaid ; but that he was ſefzed alſo of other Laads in Capite, and 
dyed, and that his ſon T homas was, and now is within age, which is found 
by Office, And ſo the King by his Letters Patents after avoydance pze- 
ſents Thompſon, who was inſtituted and inducted; Abſque hoc, that T ho- 
mas Chichley granted by his Indenture to the uſe of his wife, c. And the 
K replics null teil record: Upon which the Defendant. demurs. 
atthowe fo2 the Defendant : Although the Plaintiff may have a Writto 
the Biſhop when his Title is traverſed, And admit there be no Inquiff- 
tion, Pet the King may pꝛeſent befoze Office found, 20 B. 4. 11. An 
Advowſon being void is not bat a Chattel, and fo2 that it is veſted in the 
King withont any Office, And you may ſee many Caſes to that pur: 
poſe, Richard ſon ſaid, It it be not by the @tatute, 32 H 8, The King 
may grant Wardſhip of Land befoze Office. Atthowe. Alſo there is 
Traverſe upon Traverſe , which ſhould not be, Hendon argued foz the 
Plaintiff ;: And he ſays he is Parſona imparſonats, and does not ſap, be- 
foe the purchaſe of the Writ, Foz the Jncumbent by the Statute of 
25 E 3+cap.7, cannot plead unleſs he be Incumbent ante diem imperrati- 
rrationis brevis, unleſſe he be Incumbent pendente lite he — 
N n 
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_ Alice Readings The Caſe of a Recu- = 

Cale. ſant convict. 
Paſch. 3 car, not plead, dc. Hutton. Af one be p;eſented, inſtitut ed, and admitted be⸗ 
cem. Bane, (ce the Writ, and induced after and befo:c his lea der, Ye may plead 
weill. Andit was reſolved by the whole Court, That the pleading of the 
Parſon was good, without the wozds, Ante diem imperrationis brevis: 
And that all the Pꝛeſtdents are accozding to that. But moze after- 
wards, N. 


Alice Readags Caſe, 


Lice Reading bzought an Action upon the Caſe againff I. S. And de⸗ 
declared whereas ſhe was a Paiden, and had many Sufto2s, the ſaid 
I. S ſafd, That Alice Reading was with childe, and did take Phyfick to kill 
the Child · Upon' which woda, divers men refuſed her. And upon not 
guflty it was found fo2 the Plaintiff, Finch Recozder movev, 


— — — on 
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that thoſe wo ꝛds were not adtonabie; Foz that, that it is not ſaid pzeciſe- 
ly, that che took Phyſick to kill the chilve ; and that the Phyſick might 
have ſach an operation without her veſtre o purpoſe : and alſo there is 
not any uſito2 in ſpecial named; And as tt is in Anne Davyes Caſe, 
4 Rep. 16. 6. where it ought to be pz0ved pʒetiſei to the Jury, that ſuch a 
one was muttoꝛ, and refuſed her, But here there was no ſuch pꝛoot. And 
be alleged in the Caſe of Sell which was adjudged, Where one declares 
that he endeavoured to mary a Woman , and that ſhe refuſed him, up- 
on flanderons wo2ds. And it was adjudged againft him; Foz that, that 
a Conatus is not ſufficient , but yet Judgement was gtven ten the Platn- 
— n Inn Cook lib, 4. 16. 6. The Lady Cock- 
is Caſe, . 


The Caſe of # Recuſant convict. 
| þ +3 - an Obligation; And the Defendant pleavs 
that the is Recuſant and convicted acco2ding to the Sta- 


tute of 21 lac. cap, 3. and demanded Judgement of the Adton. The 
replies, Nul tie Record · And a day was given to bzinginthe 
2, Crowley Iuftice demanded, what courſe he would take- ts 
make the Recdzv come in: And faid that the Indiament was befoze the 


. tſon. 
Plea — — 

v. And ſo was the opinton of the Court. 
And the Debt of a Recuſant is not fozſeited to the King, as in Datlary. 
But it he fail of payment ofthe Penalty impoſed by the Statute ; Then, 
K. And the Court ſatv that t Nul tiel Record be pleaded in Bar, it is 
an Jfue, and Judgement ſhall be given upon fafler of it. And the 
direction of the Court, foz the bzinging in of the Recozy was, That a cer- 
i Would be directed out of that Court, to the Juſtices of Peace 

the Indictment was taken, Fo2 Pzefſvents were alle- 

that Court ſent a Certiorari to the Inſtices of Alsiſe 
(a fortiori ) to certiſle that in the Exchequer, and ſo come by times into 
that Court, . 


Creedlands Caſe, 


Reedland Adwiniftratez durante minori ztate of a Hon of his Bio- 

;z and the Sou and made the Wife of Hindman his Ers- 
cutoz, who called Creedland to attount in the Spiritual Court foz the 
Gods. And he pleads an Agreement between him and Hindman, and 
khat de gave 801, in latitaaton of all Accounts, — * 


Giles _ an arreſt on Chriſt- 19 
Balam. mas day- 
the Plea, F02 that a Pꝛobibition was pꝛayed to be granted. Richardſon, Pc. 3 c. 


1 


5 ðͤ VV 


2 


It the party had received the mony in ſatistadion, fo2 which there wall 2 


not be Prohibition granted, but if there had ben only an agreement, 
without payment of mony, then otherwiſe, Crook, It is a ſpiritual mat 
ter, and thep having Juriſdiction foz to determine of all things concerning 
that. But the agreement pzevents, that it cannot come into the Spt- 
ritual Court, x. 


* 


Giles againſt Balam. 


6 libells againſt Balam beloꝛe the High Commiſsionets, fo2 an at. 
ſault made upon him, being a ſpirituall Perſon, And Atthowe p2ap: 
ed a Pꝛobibition. Foz that, although their Commiſsfon by expzoſs 
woꝛds gives them power in that Caſe, yet that Commiſston is granted 
upon the Statute of x Eliz. And it is not within the Statute, although it 
be within the Commiſston, yet they have not Juriſdiction, The woꝛds 
of the @tatute are, Thar ſuch luriidictions and Privileges, &c! as by any 
Eccleſiaſtical power have heretofore been, or may be lawfully exerciſed for 
the viſication of Eccleſiaſticall Eſtate and Perſons, and for reformations of 
the ſame, and for all manner of Errors, Hereſies, Schiſmes, Abuſes, Offen- 
ces, Contempts, and Enormityes, &c. Whoſe wo2ds extend only to 
men, who tir up Diſſentions in the Churrh, as Schiſmaticks, 02 new- 
fangled Pen, who offend in that kind, Henden Sergeant : The Sute is 
there fo2 refo2mation of ; and befoze that new amendment 
of the Commiſsions, P; lons were granted, if they meddled with 
Adultery, 02 in Caſe of detamations. But now by expꝛeſs woꝛds they 
habe power of thoſe matters; And that mattcr is puniſhable by the Com: 
miſſioners fo2 two Cauſes, 

tritt, there is within the Act of Parliament by the wozds annexed, all 
juriſdictions Eccleſiaſtical, ic. | 
Secondly, It gives power to the Commiſsioners to exertiſe that; And 
that is meerly Cccleſiaſtical, being only pro reformatione morum, &c. 
The King by his Pzerogative having Eccleſiaſtical Juriſdiction map 
grant Commiſſions to determine ſach things, 5 Rep. Eccleſiaſtical Ca- 
ſes, fol, 8. And Richardſon ſaid the Statute de Articulis Cleri , gave 
Conuſance tothe ©D2dinary foz laying violent hands ona Clerk, But 

affirm that all is given to the Commiſsfoners. And foz that they 

d take all pdwer from the Oidinary. But by the Court, The 
Commiſstoners cannot meddle fo2 a ſtroke inChurch-land,noz pro ſubſtra- 
Rione decimarum. And pet they have erpzeſs Anatho2ity by their Com- 
miſsion; Foz by that courſe, all the Oꝛdtnartes in England ſhould be 
to no purpoſe. And lo upon much debate a Pꝛohibitiou was grant- 
ed, 


On an Arreſt on Chriſten- 
mas day. 


12 was ſaid by Richardſon, chief Juſtice; That upon arrefting a man up» 

on Chꝛiſtmas day going ts Church in the Church · yard, who made 
the arreſt may be cenſured in the @tat-chamber fo; an Offence, 
Quod nota, 


It was alſo ſaid by Richardſon, It a man ſubmit himſelf ont of the Di- 
oceſs to any ute, that he can ne ber have a Pzohibition. Becauſe that 
the Sute was not acco2ving to the Statute 23 H. 8. commenced within 
the pzoper Dfoceſs; as ft was adjudged, Quod nota. —_ 

nſer 


_ Alice Readings The Caſe of aRecu- "a 1 

ſant convict. 8 
Paſch. 3 car, not plead, te. Hutton. Jf one be pzeſented. inſtitut ed, and admitted be- 
cem. Banc, foe the Writ, and induced after and betoꝛe his Pleader, Me map plead 
LV) well. An tt was reſolved by the whole Court, That the pleading of the 
Parſon was good, without the wozds, Ante diem imperrationis brevis: 
And that all the Pꝛeſtdents are accozding to that. But moze after- 
wards, N. 


Alice Readags Caſe, 


Lice Reading bought an Action upon the Caſe againſt 1.S, And de⸗ 

declared whereas ſhe was a Paiden, and had many Sufto2s, the ſaid 
I. S ſafd. That Alice Reading was with childe, and did take Phyfick to kill 
the Child · Upon' which wo3vs, divers men refuſed her. And upon not 
guflty it was found foz the Plaintiff, Finch Recozder moved, 
that thoſe wo2ds were not actionable ; Foz that, that it is not ſaid pzeciſe- 
ly, that ſhe took Phyſick to kill the childe; and that the Phyſick might 
have ſach an operation without her veſtre 0z purpoſe : and alſo there is 
not any nito2 in ſpecial named; And as it is in Anne Davyes Caſe, 
4 Rep. 16. 6, where it ought to be pzoved pʒetiſei to the Jury, that ſuch a 
one was Suttoꝛ, and refuſed her, But here there was no ſuch pꝛoot. And 
be alleged in the Caſe of Sell which was ad judged. Where one declares 
that he endeavoured to mary a Woman, and that ſhe refaſed him, up⸗ 
on flanderous wo2ds. And it was adjudged againft him; Foz that, that 
a Conarus fs not ſufficient , but yet Judgement was gtven tz the Platu- 
— aint Cook lib, 4. 16. 6. The Lady Cock- 
ins Caſe, . 


The Caſe of a Recnſant convict. 


| Þ bd + an Obligation; And the Defendant pleavs 
that the Pl is Recuſant and convicted accozding to the Sta- 
tute of 21 lac, cap, 5, and demanded Judgement of the Action. The 
replies, Nul tie Record. And a day was given to bzing in the 
w. Crowley Inftice demanded, what courfe he would take ts 
make the Recozv come in: And ſaid that the Indiament was befoze the 
Juſtices of Peace, And the Coatt ſatd that the Defendant ought to have 
pleaded Gall be . anſwered; Foz the viſ- 
„k. As of an excommunicate Perſon, 
Plea be in viſablity ofthe Perſon and be 


Indiement Foz Peſſvents were alle- 
that that Court ſent a Certiorari to the Inftices of Aſsiſe 
i) to certiue that in the Exchequer, and ſo come by times into 


Creedlands Caſe, 
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the Plea. Fo2 that a Pꝛobibition was pꝛayed to be granted. Richardſon, Pc. 3 c. 
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If the party had received the mony in ſatisfaction, fo2 which there wall 8 


not be P2ohibition granted, but if there had ben only an agreement, 
without payment of mony, then otherwiſe, Crook, It is a ſpiritual mat 
ter, and they having Juriſdiction foz to determine of all things contetning 
that. But the agreement pzevents, that it cannot come into the Spt- 
ritual Court, x. 


Giles agaiaſt Bala, 


Iles libells againſt Balam befo2e the HighCommiſsjoners, foz an at. 
Grant made upon him, being a ſptrituall Perſon, And Atthowe pꝛay⸗ 
ed a P2ohibition. Foz that, although their Commiſsfon by expzoſs 
woꝛds gives them power in that Caſe, pet that Commiſston is granted 
upon the Statute of 1 Elz. And it is not within the Statute, although it 
be within the Commiſston, yet they have not Juriſdiction. The wozds 
of the @tatute are, Thar ſuch luriidictions and Privileges, &c! as by any 
Eccleſiaſtical power have heretofore been, or may be lawfully exerciſed for 
the viſitation of Eccleſiaſticall Eſtate and Perſons, and for reformations of 
the ſame, and for all manner of Errors, Hereſies, Schiſmes, Abuſes, Offen- 
ces, Contempts, and Enormityes, &c. Thoſe wo2ds extend only to 
men, who tir up Diſſentions in the Churrh, as ks, 02 news 
fangled Pen, who offend in that kind, Henden Sergeant : The Sute is 
there lo: refo2mation of ; and befo2e that new amendment 
of the Commiſsions, P: ſons were granted, if they meddled with 
Adultery, 02 in Caſe of defamations. But now by expꝛeſs woꝛds they 
habe power of thoſe matters; And that matter is puniſhable by the Com: 
miſſioners fo2 two Cauſes, 

tritt, there is within the Ac of Parliament by the woꝛds annexed, all 
Juriſdi&ions Eccleſiaſtical, ic. | 

Secondly, It gives power to the Commiſsioners to exerciſe that; And 
that fs meerly Cccleſiaſtical, being only pro reformatione morum, &c. 
The King by his P2erogative having Eccleſiaſtical Juriſdinion map 
grant Commiſſions to determine ſach things, 5 Rep. Eccleſiaſtical Ca- 
ſes, fol, 8. And Richardſon ſaid the Statute de Articulis Cleri, gave 
Conuſance tothe Oꝛdinary foz laying violent hands ona Clerk, But 
affirm that all is given to the Commiſsfoners. And foz that they 
ſhould take all pdwer from the Dzdinary, But by the Cort, The 
Commilſstoners cannot meddle fo2 a ſtroke in Church land, no pro ſubſtra- 
Rione decimarum. And pet they have expzeſs Anthozity by their Com⸗ 
miſston; Foz by that courſe, all the ©2zdMmaries in England ſhould be 
to no purpoſe. And ſo upon much debate a Pꝛohibitiou was grant- 
ed, 


On an Arreſt on Chriſten- 
mas day. 


1E was faid by Richardſon, chief Juſtice; That upon arrefting a man up- 

on Chꝛiſtmas day going to Church in the Church-yard, who made 

—— map be cenſured in the Stat chamber foz an Otkence. 
nota. 


It was alſo ſaid by Richardſon, It a man ſubmit himſelf ont of the Di- 
oceſs to any Sute , that he can ne bet have a Pzohibition, Becauſe that 
the Sute was not acco2ding to the Statute 23 H. $, commenced within 
the pzoper Dioc eſs: as ft was adjudged, Quod nota. 3 
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Anſer bzonght debt againſt Lewes the Biſhop of Banger, and had 
Judgement and a fieri fac. upon that to the Sheriff of Middleſex, who 
returns,That he wagClericus benefaciatus habens nullum Laicum feodum. 
And Hiccham Sergeant to the King , moved fo2 direction of the Court, 
what Pz oceſs- ought to ſue, oꝛ may have a Writ to the Petropolitan, 
to make ſequeſtration; as it is 21 H. 6, 16, 17. 34 H. 6. 29. Richard- 
ſon ſaid, Jf you can ſatisfie us, That the Hequeſtration onght to be a- 
gainſt the Biſhop, as againſt a Clerk; Then the Petropolitan ſhall do 
execution. Hutton ſaid, A Biſhop had Tempo zalties, and fo2 that the 
Sheriff ought not to return nallum habet Laicum feodum. Richardſon 
demanded whether the @tatute of Weſtm, the ſecond, which gives Ele- 
it extends to the Tempozalties of a Biſhop. Hutton not. Harvey and 
ook ſato, That he onght to have firſt a Teſtatum eſt, and then we map 
diſpute of that. But Hitcham doubted whether a Teſtatum eſt map 
ifſne to Wales, Richardſon, an Elegit may iſſue, and why not then 
a Teſtatum eſt. And they in the Kings Bench grant it without 


doubt. 
Stevens againſt the Biſhop of Lincoln, &c. 


Tevens and Croſſe were Plaintiffs againſt the Biſhop of Lincolo, 
a I Holms Jncumbent, and Holiworth Detendents in a Quare impedit, 
And the ilue was where the Prochein avoydance. It was given in evi⸗ 
dente, that a Feme was ſetzed fo2 life of the Advowſon ; And he in re- 
verſion in Fee, being an Jnfant , grants the prochein avoydance, And 
after when he in the remainder came to full age : Þe reciting that grant, 
conceſlit & confirma vit prædictam advocationem habendam quando con- 
tigerit vacare. And afterwards the Wife dies, and the Church hap⸗ 
pens tobe vold. Andit was ſald by Davenport; That that is not a 
new Gzant , but only a confirmation; Crook Coo, lib. 6, 14. Treports 
caſe; Tenent foz lie, and he in temainder makes a Leaſe; if 
the Tenant fo2 life dye, the Declaration ſhould be that he in the re- 


- mainder made the Leaſe. And ſo alſo by all the Juſtices, it ſhould be a 


confirmation, during the life of the Feme. 


If Judgement be given in an action at Common law; the Chancelloz 
cannot alter oz meddle with the Judgement given againſt him, But he 
may pzoceed againf the Perſon foz a cozrupt conſcience; becauſe he took 
advantage of the Law, againſt his conſcience, quod nota, c. 


William Watſons Caſe. 


NB action of Battery was bzought agai-M William Watſon fo bat- 
tery committed by him inſimul cum 1. Watſon. And Judgment was 
given againſt him, and dammages and levyed and payed to the 
Plaintiff, And after in another Acton which was bzought againſt |. War- 


ſon , and he alſo was found guilty, And Diggs moved in arreſt of Judge- 


ment, foz that that he had recoveted , and had execution againſt W. Wats 
ſor, But by the Court, Where ſeveral adions are bzonght againſt 
two foz the ſame battery, and a recovery is had againſt the one, and an 
ation is bzought againſt the other, and that found alſo, The Court can 
never intend that. to be the ſame Battery Becauſe he may commit 20 
Batteries in one day. But if he map take any advantage of the firſt 
recovery it ought to be ſhewed in pleading, But if there be but. one O- 

riginal againſt both, and ſeveral Declarations pꝛoduced, when he hath 
re⸗ 


Eve againſt C \F Humbletons be - 
Wright. Gale. 


recovered, he hath vammages againſt the other: But if he recover . . cor. 

againſt the other befoze he had execution againft the firſt, Chen he had his ©” c. 

election to have whether dammages given againf the firſt, oz the dam 

mages given againſt the other. And Coo. lib, 11. 56, Heydons Caſe, by 
Richardſon is to the ſame effec, 


Eve againſt Wright, CALLY 


Eve brought a Replevin againſt Wrighe who was known as Baplif to 
the Loꝛd Peters. Foz that the Loꝛd Peters had a Court Let within 
the Pannoꝛ of Writtle. And that he diſtreined foz an amerciament np= 
on the Plaintiff at that Court Leet of the Lozd, c. An upon iſſue that 
he had not ſacha Let, The Jurozs found that the Lo2d Pecers at the 
time when, c. had a Lect within the Pannoz, and that the Tenants 
ought to come to his Lt. But alſo thep found that the Warden and 
Fellows of New College in Oxford had a Recozp alſo within the Pan- 
noz of Wrutle called the Roman fee + And that they time out of 
mind, 4c. had a Let within that Recozy, and that the Plaintiff is a 
Reſiant within the Roman fee: But whether upon the whole matter, 
the Lozd Perers had a Leet upon all the Reſiants within the Pannoz of 
Writtle, thep maped the diſcretion of the Court in that. And it was 
ſaid by Richardſon, That the matter is found expzefly foz the Loꝛd Pes 
ters, And it the Court ſ&@med to be agreed, then he allet d damma- 
ges, and that Uervicn was clearly foz the Defendant. And if the mat- 
ter in Law might well come in gut tion, as the Juroꝛs intend (ſcilicet) 
whother a Pcrſon will be compellable to two Lets, yet Judgement ſhall 
de given fo2 the Lo\d Perers. Foz it might be a general Leet of the 
Hund2ed, oz a ſpecial Leet within a Þanno; within the Pundzed. Ag 
it is expꝛe ly 21 E. 3. 34. Ind the Caſe of the Counteſs of Northumber- 
land and Devonſhire, was in this Court befoze this time agreed. 
Crook Juſtice, 18 Iac, Banc. Reg, One Cooks and Sables Caſe, there (1-535 
was agrecd to this purpoſe, Mhough a man c lable to be at- 
tendant to two Leets, although they be held at ſoveral dates: Bet by that 
Cuſtom they may be attendant, Like to Walgraves Caſe which was ad- 
judged in this Court; That a Pannoz map be held by Copp of another, 
And that the Loꝛd of a Coppholy-Pannoz may grant Coppbold. Any 
this Judgement was affirmed god in the Kings Bench in a Writ of 
. Erroz, Foz Cuſtome hath aboliſht that; And the opinion of the Court 
was, That he cannot be attendant on two Leets, it they be held at ſe- 
veral vaſes, It was ſaid by Richardſon, That the Lo2d of the Ro- 
man fee, ſhall not be Subjec to the Leet of the Lo2d Peters. As ap: 
pears by 21 E 3. 33- And Crook ſaid, That that Book was god Law. 
Foz there when the party is amerced in the one Court , he cannot bs 
puniſhed in the other Court foz the ſame offence, And afterwards Ri- 
chadſon and the whole Court ſaid, That he himſelf hall be ſabjec to a- 


_ Tourt,foz his reſlance,oz other wiſe, de ſhould be exempt from every 
£er, 


Humbletons Cate, 


M ®2:cof this you have befoze. Now they afterwards come, and the 

Caſe was recited in ſome thing different from the fozmer ( ſcilicer ) 
That there being ſuch a Communication as afoze , the conſideration was, 
That Palmer having now brought an Action agaialt kim, be ſhould de- 
fend the ſaid Sute in maintenance of their Tytle of Common, and that im- 
mediatly after Judgement given, hz ſhould pay him half his coſts oz 
49 l. Upon which this Aſſumpſit 3 bzought, And the Idus was, _ 


Tz C 13 


— — — — 


— — — — 


— — 


22 Dorothy Owenagainſt Owen P rice. 5 
ther de defended the Dute in maintenance or their Title of Common, 


—  —— 


177 <7 ther | 
die. and i wks found again the Defendant, And by the whole Court, the 


pd des well declared the confiveration, Foz the wozds are. that he 
maintain the Title againſt Palmer; fo2 the pzomfſe was after the adti- 
on bzought, And the Plaintiff is not to pzefcribe what Plea dee U plead; 
but that he defend that @ute, And then when Palmer is not owner of 
the Sople , as appcars in the evidence in the Kings Bench, And ſo ifa 
pzetence tocommon bail, he ſhould be puniſht foz a Treſpaſs where he 

not, Palmer being an Introtet upon the King, And every Com- 
woner may bꝛea the Common, ff it be intloſed; Although he does not 
put cattel in immediately. But he may infriender by the other Common- 
ers oz bis Tenents, and his Title of Common only excuſes him of the 
Treſpaſs. And alſothe Jury had found that it was in maintenance of the 
tie of Common erp2efiy. And ſo Judgement was entred foz the Platn- 


tiff, pleno conſenſu. 


Dorothy Owen againſt Owen Price, 


Orothy Owen b2ought an action of the Caſe againſt Owen Price up- 

of a trover of Converſton of one Load of Wheat , and one other of 
Batlep, within tte RecRozy of Broody, And upon not guiltp, the Ju- 
ty found 4 ſpectal Uerdic to this effec ( viz.) Marmaduke Biſhop 
of St. Davies ſciſed of the Redoꝛp of Broody , and a Panno? parccll of 
the Bichopꝛick, 3 Auguſt. 27 El. makes a Leaſe of them being toꝛ merly 
demiſed to Anne Davyes, andthe two Daughters p. and C. habendum 
a die datus loz their lives ſucteſsivelp, viz, to A. and der Aſsions, fo: her 
life, rendzing the anttent rent; and afterwards the frſt of September 
27 El. makes a Letter of Attoznpto I. S. to enter in the Reno2y and 
Parihioz , and there to deliver ſeffin ſecundam forman Cartæ, which he 
div acco2dingly. The Leaſe is confirmed, the Biſhop dies, and Wilburn 
hls Sucrefſo2 accepts the rent of A. and with: tt any entry makes a ſe- 
cond Leaſe fo2 two lives to the Defendant , and he fs tranſlated, 
Laude the next Succefſo; de fo2e any acceptance makes another Leaſe foz 
thzee lives, to the Plaintik. And the Defendaut tok and converted 
theG2ain, c. Finch the Recozver fo2 the Platntfff, who endeavonred 
to veftropthe two firft Leaſes, And as to that, the firſt Leaſe is not war- 
rantable by the Statnte, 1 Ef. that depends upon conſideration of two 


— — Whether the wo2d Succeſsfve ſo makes a Limitation of a Re; 
mainder, . 

Secondly , Whether the Leaſe in Remainder be out of the Statate 
1 El. Ao ttat J ought to maintain, Chat althouch the Leaſe is not war- 
ranted by the Statute , yet it is not void, but boidable by the Succefſo:, 
And that alſo contains two points. 

Fir, :Whether it be voſd by the Common law ( ſcil. ) When a 
L caſe is made to two habendum a die datus, and livery be; daies after 
by Atto2nep be not god. 

Secondly, Whether it be abſolutely vofdiby the Statute. As to the 
firſt,a Leaſe ſnccceſsively habendum viz.) to A. and her Aſsfgns fo2 her 
itte. That Habendum well ſettles the Eſtate by way of remainder, and it 
is not a'Joynt eſtate. 8 E. 3. There the doubt is firft prt, but the diffe⸗ 
rence is, Where | is habendom fucceffive generally, then it is a 
Joynt-efate ; But it it be nitha reference and declaration, it is a gad 
rematadetr. Br. 104. ſucceſſi ve generally does not make any remain- 
der, umets in caſe of a copyhold ſibi & ſuis make an inheritance, 30 El. 
in Banc. Roy. $ Rot, 856. The Lo3d Sturton makes u Leaſe to I bo- 
ma: 


Dorothy Owen againſt Owen P rice. & * 


mes Hubbard, babendum to him and two others ( ſcilicet) ſucceſſive T7. 1. c. 50 5 
fo; their des, and to the longer li bet of them, And it was adjudged, © . 4 7 0 39 
that none, can take by that Ded, but Thowas Hubbard only; Whois (>! 0% 310 
only the party named, and that it is no remainder, fozit is not made * 45 
certain, who begins to take bythe Remainder, Greenwood and Tilers 14503 {aim 2). 20d 
Caſe in the Kings Bench. There ſuch a Leaſe is nd » 3 0b. Uol'3/4 
Succe flive comes aſter the limitation of the Eftate. And the 
gave the difference between this Caſe and Hiliards Caſe, But after in 
the Exchequer-Chamber, it was agreed to the contrary. o that Suc- 
ceſſive put cencrallp does nothing; But when it is ſhew'd who takes 
firſt, then it makes a Remainder. Dyer 361, habendum ſucce ſſi ve, 
prout nominacur in Indenturs, It was rulcd that that was a Remains 
der. And this Caſe is moze ſtrong, foz every one is named in his 03- 
der. And then if it be not a Joint. eſtate, but in remainder, it is not 
warrantable by the Statute of 1 El, 6, Rep. Dean and Chapters Caſe of 
Worceſter. And that Statute hed relation to the @tatute of 32 H. $. of 
making of Leaſes; Fo2 th: Statute of 1 El. onght in reaſon and 
to have the ſame conffructions, as the Statutes afozeſaid; and ſo 
had been adjudged in one Wheeler and Danbyes Caſe. Myen that Leaſe 
although it be vold, pet is not abſolutely void, but voldable, c. And as 
to the point in Law, ſhe Livery is good as it ſeemed, But now it 
there was a Leaſe foz lite, oz a Feoffment de die datus, and Liver 
made the ſame day, by the Feoffoz himſelf oz his Attoznep, that 
hould be roid, Foz the day of the date ſhould be excluded, and the 
Livery cannot operate in futuro j F02 it is res ponderoſa, and it can ne. 
ver expet and bein ſuſpence. 2 Rep. 55, Bucklers Caſe, But J con- 
feſs in this laſt Taſe, a favourable conftr uction ought to be mad 
the Poſſeſsion had long continued acco2ding to the letters Patents, 
Which Could intend that the Livery was in the ſame inſtant ; And in a 
thing that lies in Gant, the ſame conſtruction is made; as if Rent in 
Common in eſſe Would be granted, de die to tome, the Gzant is void, 
Bucklers Caſe befoze. H. & H. 7. 33-$ H. 6. 35 coment. rg5. Throg- 
morton aud Traceys Caſe, agrees the difference of a Rent granted 
de novo, and a Rent in eſſe, 9 E. 2. tit. Dower, s that a thing grants 
ed cannot be, to begin at a day to tome; But not by the reaſon only 
given, that he cannot reſerve a particular Effate to himſelf ; But be- 
cauſeit ia a Frank-tenement which ought to paſs pꝛeſently, Palc. 5 Tac, 
Kings B-nch , tt Robert lames Caſe, Jn a Replevin againft him and 
Adams it was agreed; That it a Reverſion be bargained and ſold at a 
day to come fo? pears, it is good. And ſo alſo is Sir Rowland Haywards 
Calc. 2 Rep. 35. Jf a Feofment ez a Leaſe foz life was a die datus. 
If the Lefſoz 02 a Perſon the next day make Livery it is good without 
queſtion, Foz the abſurdity that a Frank-tenement hould be in ſuſ- 
pence is not ſo : fo2 the life is given by the Livery after the date. And 
there is a great difference between things that lye in Gzant, and a Fe- 
offment. Fo2 in Caſe of a Gzant, that is a die datus, it cannot be made 
good. In Caſe whers a Fzofment is made, the Deed is the eu- 
dente, and all is not done befoze the Livery. But in the other Caſe af- 
ter the Livery, nothing is to be done by the other, And that is the reaſon 
of Buckleys Caſe, That an attournment cannot make the Gzant good, 
02 the fozm of a Deed. But where Livery is, it paſſes by Livery only, 
where no Efate is mentioned, Alſo one Bowles and Smyth Caſe. The 
P2ebend of Bowe makes a Leaſe foz 3 lives, a die dacus, and makes 
Livery after the day; Avjudged that the Leaſe and Livery were god; 
as it is in Greenwood and Tilers Caſe in the Bench, Trin. 10 lac. ot. 3+ 
ror, 1039. & 18 Tac. Arguedat Serjeants Inne. WILL Alice , Zo i 766 
his wife, by Deeds makes ——_ Fiſher and Anne bis — 
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Dorothy C wen againſt Owen Price. 


1114. 3 Car, joan his Daughter, habendum at Pichacimas next after the date of the 
Andenture, fo2 lives ſucceſsively, The Lc MNo2 and his wile after the day 


makesitvery in perſon, ſecundum formam chartz, Longe dies, and Alice 
receives the rent of Fiſher, Fiſher and his wife die. Alice makes a Fe. 
offment to 1. S. Greenwood the Leſſee of loan, bzonght an Eject. 
firm, again Tyler the leſſee of I. S. And theſe points were reſolved, 
Tat the lidery after the day, made the leaſe good, which is the point now 
fingte in queſticn. 

2. Alte and loan cannot take jointly. 

Chak loan carmot take a greater Eil ate than foz het own lite, and not 
pur autut vie. Foz it was not the meaning of the Deed. But there they 
det, that dhe Butcelloz after the lives was the Rematrder, Bat after; 
wards tn u Mit of Errro2 it was dented,- / Iz 

That that acceptance of the rent tyes*the Wife ', ' Which 
cial not be unleſſe the rent remain ged. Foz the aſſent ought 
to be -manifeſt by Deed, Do that the Dced is good to dfrec the eſtate, 
and probe the Allent. Foz otheririſe the Feoffment ſo had-avoided the 
leaſe; But where the Perſon is diſablev it is otherwiſe. As if a Feoff. 
ment de made by a Feme Covert, and livery made by Atto ny, the Deed 
is void; : 

But now the grand doubt is, thether the livery after the dap by Attoz- 
ny be good. J will agree that if the lettet of Atto2zny was made the ſame 
day, that the deed boꝛe date, the livery ig vold. Fo? tt ſhal not be in the pow- 
en of an attoꝛny to invalidate oꝛ validate the leaſe made by an other. So it 
a letter of Attoꝛny be contained in a Charter of froffment,o2 be in another 
Deed, delivered at the ſame day; The delivety upon that Deed ſhall 
be nought. And the Atto2ney by his livery cannot make the leaſe oꝛ fe- 
offment good, no mo2e than (in Backlers Caſe ) an atturmnent can 
make a Gyant good. 9 Tac, com. banc, rot. 1 414, Walter, and Dean and 
Ehapters Caſe of Worceſter cited befoꝛe. In a TArit of covenant, 
There a-leaſe was made by C. (oz thee lives bearing date the ro of 
Novernt. 42 E. and aletter of Attozney to velfver ſeiſtn. The Atto2nep 
delivered ſeiſin a pear after, when tv o rent dates were incurred. And it 
was doubted whether that tvery was god: becauſe that two rent daies 
were paſſed, beſoze he had executed his Authozitp. And it was adiud 
ged good. And it was not like the Loꝛd Cromwells Caſe, 2 Rep. Where 
a perfoꝛ mance of a Condition foꝛ the avoidance of an advowſon was void, 
no time being limitted. Foz in Cafe of authozity, it may be executed 10 
years after. So that what the Feoffoꝛ himſelf may do, he may give au 
thozity to another to do that. Fo? it he be bed rid, oꝛ other infirmity, ſhall 
the law ſo fetter him, that what he can do himſelf, he cannot in the ſame 
Caſe do by any other? Fo? although you may ſay, that he may make a 
new leaſe : pet perhaps he is tyed by Covenants 02 Obligations ſo, by 
which he ſhall be wo2ſe intangled, And the reaſon of the expedancy of 
the F:ank-tenement alſo, which an Attoꝛney map make god 0? bad; a 
teaſe of another is included. Beeaufe wh: re it is miſchievous to none, 
the lay does not en vy the Eaſe of the party, o Combes Caſe is, A Sur- 

render, by an Attoꝛney ofa Copthold is good: and we can (vou know) 

appear by Attozney in anions, and acknov!edge Judgements. But it 
will be objeced, that livery by Atto2neyp is not good without a Charter of 

Feoffment, as Kirkby ſato. 16 H. 7. fol, 51, Plo. 6, And if thoſe Books 

are not law. Vet Greenwood and Tilers Caſe , befo2e recited, will re- 
ſolve that dou bt; That the Deed is not void if the livery be after; and if 

the Entry be p:eſently , he is a Tenent at will, oz a Diſſeiſo: , as it 
is in Bucklers Caſe, Foy it cannot be made good by any thing after. 

Pet the Deeds remain, oz otherwiſe his acceptance did not bar him. J 
confeſs that an Anthozity to make livery cannot be made by Paroll, as 
10 
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10 H. 8. 11 H. 4. fo2 it may be te voked by Paroll, As a Wil, which — yn 
cannot be made but by w: iting,. yet it may be revoked by Paroll, 26 A. — 


But an anthozity to make a Teaſe i made by Paroll, 30 E. 3.31, 32. 
If a Ded purpo2ting an Eſtate in Fee ſimple be read to the Feofo: , 
who is an illiterate man, to paſs anly an Eſtate tail; And a Vetter of 
Attoꝛney was to deltver ſeiſin ſecundum formam Chartæ, which is well 
read to him; Vet it was reſotved that all is void. And that he may plead it 
was not his decd,to the letter ol Attoznp. Fo? if the Deed be Let- 
ter of Attoꝛney whichrelcaſes to it in alſo.” But I conte bo tt be put 
in a Deed that gives Land a dd, and the Attoznep auths od by 
rpꝛeſs' words, dell vets ſeifin three. foates befoze ; that tivetp ay be 
„d. And then it ts moze ftrong'uhenhe appoints his Attozney after 
r*e day; as & is in tis Caſe... ent made from a day paſt ts 
gad and the time betoze the livery ts idle: And foꝛ another reaſon ' 
in Caſe of Aſſurances; ſuch nice t onſtrumtons ought not to be made; And 
becauſe there is no difference whether uvery be made in per ſon oz by At- 
toꝛnty. Now there is a. ditke renes het we en an Authoꝛity and Con bey- 
ance, H. 20. & 40 Ex. in an Bjecione fim. in this Court, Martiors 
Cafe, A Charter of Feoffment'! was made te the Leo of the 
Plaintiffs, 10 Septemb. And the Feoffee trriting that that Charter 
was made the'1 1 of September, autho2iſeu him to take u very ſecundum 
formam Chartæ. And it was reſolved, becauſe the date was mittaken, 
although all other circumſtances: agreed; Becauſe that the authozity 
g1cht to be taken ſcrialy, that that is a void livery, . Bat in Dyer 116. 
F Leaſe is made the zo day vf Auguſt foz a1 years, and afterwarvs 
te Leto; reciting that the Li aſe was made the vth of Auguſt, demiſes 
ihe £ 91d babencumatter the rſt Leaſe determined. And it was reſol- 
ved to bea good Leaſe : becauſe that the beginning and ending of 
the Leaſe agreed; And in the Cafe of Marriot, it was reſolver, 

&2convly, That an Attozny cannot be without Deed. 

Whird'y, Although that the Feoffo2 in perſon makes livery, yet it is 
void; Boeauſe that the Attoznep cannot take the livery upon that 
Prey without that authozity. Bat where that one map da that thing 
himſelf, and he gives the Attozney the ſame antho2ity : It is all one if 
Feoffmert be made to 1, S. and I. S. makes an Attozney to take livery, 
whercof livery is made, yet is good; And it is all one, as if livety had 
been made to S. himſelk. 19 H. 6. A Feoffment upon Condition that he 
enfeoff 1, S. void by the Statute of i EZ. 02 voidable : and it ſeemed 
it was but voidable bythe Dutt eſſoz, by entry 02 by action, You map 
ſie that the woꝛds are as plain as may be. They ſhall be utterly void to 
all incents end purpoſes, But quid bret in licera, Foz her meaning 
was, That it ſhail be void by the @ucceſo2, ano that confſtructi- 
on had alwates been made 3 Rep, 19. 11 Rep.73. Oo the Statute 23 
H. 6. of Sheriffs had been expounded. 7 C. 4. 4. There cannot be non 
eſt factum pleaded, And upon the Statute of Aſury; That an uſurtous 
tantrad ſhall be void; Vet the Statute ought to be pleated, Ads ot 
Parltament where there are many doubts, ſhall be expounded by the 
Common law; Foz that, that at the Common law a Frec-hold cannot 
be helped but by Entry. 11 H. 7. There is a diverſity between a Leaſe 
fo2 pears, and a Leaſe fo? life, Dyer 222. And it is the dignity 
of a free hold to reduce it by free hold. Then if it food with the Com- 
mon law ; It is not to be void without Entry. Foz as a ſolema Ceremo- 
ny created, the ſame muſt defeat it. The Statute ſhall be ſo expounded. 
And if it was fn Caſe of a leaſe years of a Biſhop, it ſhall not 
be rold without Cutry. 3 Rep,; Pennants Caſe, Dyer 229, 8H, 5. 
11 C. z. Commen. 139. It was never the meaning of the Ac to _ 
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n. 3, ca. |t acuallp void, Foz if the words are purſued ſtrialy, then it wall be 
, void immediately againſt the Biſhop himſelf. Then the Succeſſo; in 


lien of a benefit , ſhall take an advantage of the @tatute ; Foz he can- 
not make Leaſes but of things uſually demiſed, 32 Eliz. Sale and Sale 
again#® the Biſhop of Coventry in a Quare impedit. It was adjudged, 
That a Quare impedir well lies by an Exetuto: foz diſturbance made to 
the Teftatoz, And alſo that a Leaſe foz yearsts good, not withſtanding 
the #tatute, The Statute does not intend the benefit of the Lefſee, but 
of the SucceCoz himſelf: And the arte had his Election to accept the 


Rent in the Land : And if it would be vopd, his Cleaion is gone. Tallen-. 


gers and Dentons Caſe 4. Jac. A Leaſe is made by the Biſhop of Car- 
Ile, of the Tithes which is out of the @tatute : And there it is void 
againſd the SucceCoz, Fo? that, that he hath no remedy, fo2 the Rent re- 
ſerded upon it. And that point is ſo adjudged upon the Statute of the 
13 Eliz> Walters Caſe befo2e reſolved, that a Leaſe made by Dean and 
Chapter, not warranted by the Statute , is but voydable againſt the 
Swucceſſo3, Pal. 6 lac. rot. 1041. Wheeler and Danbies Caſe : Robert Bi- 
ſhop of Gloceſter, 30 Eliz. makes a Leaſe to Iaſper, habendum a die datus, 
to him fo2 life the remainder to William, rend2ing the ancient Rent. The 
firſt Leflee dies, the Succeſſo3 having notice of it, and that divers Rents 
were behinde, commanded his Bayliff, that be ſhould receive the Rents, 
The Bayli# enters them and receives Rent of that Leſſee, the Bi- 
ſhop having notice of tt. And theſe points were reſolved, 

Fir, the Jury findinga Leaſe, « die darus, might be intended good, 
loꝛ that the Entry was made after the dap: pet the Jury finding a thing 
impoſsible, does not conclude the Judges. 

Secondly that a Leaſe in temainder is not warranted by the Statute, 
1 El. 

Thirdly, that the Leaſe was but voydable by the @ucceMo2 + fo2 the 
Statute was made foz the benefit of the @ucceſſo2, but the grand Que- 
tion was, of the manner of acceptance, and reſo! ved, 

Fourth v that the acceptance binds the Biſhop, and the Autho2ity gi 
ven to the Bapitff, and alſo his receipt. Foz it differs where the Bapliff 
of his own accozd receives Rent. Dyer. And they alſo ſay, that that was 
to perten an eſtate ſetled, And it differs from an Attournment, which 
is to perfect an eſtate ſetled; Foꝛ there notice ts requiſite, c. 


Gammons Caſe again. 
Endon ſaid, that a Scire facias does not lie upon that reco2d : becauſe 
an action of debt well lies: Fo2 no pzefident can be ſhewn, that 4 
Judgement given in an fnferiour Court. may be executed ſo, Foz firſt, 
that Court ſhall not make an Inſtrument to execute Judgement gi ven in 
another Court. Jt is ſeen that an Attaint lies of falſe Judgement gtven 
in an inleriont Court. Take the Caſe in 14 H.4-4. And ſo if iſſue bs 
joyned fa an inferfour Court without cuſtom: Jt ſhall not be removed to 
be tryed fo, And ſo it ia our Caſe, c. Secondly, the Statutes do not 
give them poder (via.) 26 H. 8. & 34 HG. makes the matter clear that it 
cannot be. Crro2 in an Aſaize betoꝛe the Jufticcs of Aſsize, will not lye 
in this Court. Foz Judges Itinerant are ſuperio:. And thoſe Judges 
are appointed by Ad of Paritament; and ſo the Judges alſo in Wales are 
by An of Paritament : And having power a Oyer et terminer. It is not 
found that after Judgement a Certiorari hadbcen received to remove the 
Necoꝛd out of an Interiout Court: And the miſchief would be, ff Judge 
ment Gould be given foz 20.1. it ſhould be executo2y th:ough all the 
Rcalm, where thep have but a ſpecial Juriſdiction. And alſo the teno2 of 
the Recozd fs only removed, and execution cannot be out of the tenoꝛ of 
the Recozd, Dyer 369. Plow. 52. Richardſon. The queſtion is, = 
t 
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alſo a Scire !sci2s is granted in lieu of an action of debt. Foz by the Cem. 
mon Law he might not have a Scire facias after the year ; but an action of 
debt. And by the Common Law debt lies in that Caſe, Harvey and Crook 
Juſtic ea, ſaid, that Court ſhall not be an Inſtrument to execute Judge- 
ment in an inferiour Court, which they cannot, And alſo the Land of 
the Defcnvant ſhall belyable to an execution in any place in England : 
where befo2e only the Land within the place was lpable. And alſo the 
parchaſer could nevet finde out u hat executions might be upon the Land. 
Richardſon ſatd, that the miſchief would be great on both ſides. Fo2 other; 
wiſe what Judgement was given: The Defendant would remove his 
goods out of the Jutisdiq ton of the Court, and then the Plaintiſt had 
no remedy but by new 92iginal, And Crook Juftice, It a man wings an 
ad ion in a Court, he ought to examine what the end of that wi'l be. F903 
it is a p2eſident, a man ought to reſpec things in their end. Foz it is 
bis own foily tocommence an action, where he cannot have execution. 
Fo: that, he may commence his action, and have execution in any place in 
England, And although that a fozrain Plea in an Jnferiour Cautt map 
be t1yed ſo, pet it is by Ad of Parliament (viz.) 6 EI. Ia. which pzoves 
by the Common Law there was no remedy, 


Tithes of Pidgeons and Acorns. 


A Parſon Libels in the Spiritual Court fo: Tithes of Pidgeons and 

Acozns: And the Defendant payed a p2ohibition : Becauſe the 
Piogeoys were ſpent in his own houſe : and the Acozns dzopt from the 
Tree and his Hogs eat them. And it was ſaid by the Court, Acozns are 
Tithable, 11 Rep.49. But then they ought to be gathered, and alſo ſold, 
And a pꝛohibition was clearly granted, 


Themas Wilcocks Caſe. 


MY: of the Caſe of the Univerſity of Oxford. 

Thomas Wiicocks, Mr. of Arts in t. Mary Pall in Oxford, was 
ſad in the Chancelloꝛs Court there, by Anne wife of Ralph Brad well and 
Chriſtian her daughter ; Foz calling the wife Bawd, and old Baud; and 
th: daughter, Whor. ,and ſcurvey pockey-faced whore. And they pzocured 
two @cntences againſt Wilcocks,and upon them he had two p3ohibitions : 
And Davenport moved foz a Procedendo: fo2 that, that by their Charter 
which was confirmed by Parliament, The Chanceltoz oꝛ his Deputy ſhall 
have Conuſans of all cauſes perſonal, where one of the parties is a 
Scholar, And the Charter was ſhewed in Court, which was ta this pur- 
poſe, That they ſhall hold Pleas, c. 03 Secundum morem Yniverſitatis, 
92 Secundum legem terre. And the cuſtom was to pzoceed acco2ving to the 
Eifvi! Lan. And it was reſolved : 

Firft, that the Kiag by his Charter depꝛibes the ſubject of his Liber- 
tx and Pꝛiviledge of Tryal: As he cannot by his Letters Patents alter 
the nature of Gavelkinde Land; but by pꝛeſcription he map alter it in 
yarticular places: As 9 H. 6. 44. In corpus cum cauſa to the Chancelloz 
of Oxford, was certified that the pziſoner, Pro extenſione derenrus fuir & 
convictus, And an exception mas taken foz that, that he ſhould have been 
indicted and convicted; and it was anſwered that it was Mos . 
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Trin. 3 car. And by Hutton Juſtice. That cuſtom was to be intended to be by pꝛe- 


com, Ben. ſttiptton. But ſo the Charter is confirmed by Ac of Parliament, it is 


a good. | 

Secondly,that there is a good cauſe of action in the Chancello2s Court, 
Foz Wilcocks who ts one of the parties is a Scholar, and the Charter was 
only made fo; the caſe of Scholars, that their Studies might not be inter- 
rupted, by Þutes in other Courts: But then he ought to be a Scholar te- 
ſident in the Untverſity at the time of the ute commenced there, And 
he ought to be only one of the parties. And foz that, it another be jopned 
with him, he hall not have the pziviledge oꝛ benefit of the Charter: as it 
is 14 H.4,21- and by Richardſon chief Juſtice, that is not a pzibilevge 
which may be waved : fo2 every perſon map Recuſat e jura introducta pro 
ſe ; But that it was an exempt Juriſdiaion, and differs where the p2tive- 
ledge goes to the perſon, As if a Clerk, in his Court will ſue in another 
— , 02 ſuffer himſelf to be ſued, that is a Waver of the Pꝛiti- 

edge, 

Thirdly, that a Procedendo ſhall not be granted, fo2 that, the Charter 
is not pleaded ; fo2 the Judges give Judgement of the Reco2d, and the 
cauſe of their Judgement ought to appear bp pleading of the Raco2d, 
And alſo a pꝛohibition is granted where by De murter, oꝛ by Pleaving,and 
not by verbal ſurmiſe there ought to be a diſcharge, And in the caſe of a 
p20hibition, It is not like the Caſe of 35 H.6,24. Where Conuſans is 
one time allowed by Charter ſhewn, and another Reco2d there ſhould be 
allowed without demand, without other ſhewing : But Yelverton Juffice, 
to the contrary, That it might be remanded upon pleading of the Char= 
ter. And he ſaid, that there was a difference, where the ſuggeſitun was 
upon matter of Faa, as pꝛeſcription, c. Where an iluc may be taker, 
there it ought to be pleaded in w2iting, which appears fully by the mean 
of the Court, and not by ſuggeſtion, 

Fourthly, it was reſolved that a p:ohibition may ve granted, in caſe 
where the Court cannot give other rem: dp, foz the eaſe of the Subjen, 
who is the party; as it was adjudged in the Court of Requeſts: Upon the 
cuſtom of London, concerning O:phans, a pꝛohibitton was granted; and 
pet — at Common Law was afqcrwards to be expeded, 
Trin 5.Car. | 


Fawkner againſt Bellingham: þ*;{ 


FAwkner againſt Bellingham in a Replevin, The Avow:y was, (2 

that, that the Defendant was Loꝛd of a Pannoz, and of Lands which 
were Chauntry Lands; and held of him by Rent and other Services : 
And after coming to the Crown by the Statute of 10 F.6.cap.14. Who 
granted it then over by Letters Patents c. And now the Loꝛd diſtrema 
fo2 Rent, and avows that he had not ſeiſin within fourty years: And whe» 
ther lein was requiſite foz him who made the Conuſans, was the ſole 
queſtton in the Argument. 

Firf, foz that, that it is a new Rent created by the Statute of 1 E. 6. 
Foz when that Land is granted to the King by Parltament, yet the King 
bath operation upon it, and map diſpoſe of it. 

Secondly, that the Land paſſed from the Pꝛieſt and others, by thetr 
aſſent confirming it. And it is a Oꝛant of the Scignio2y by the Lo20 
bimſelf unleſs the ſaving hinder it. But ſo by the Gzant the Rent is ex- 
tinguiſhed : And the ſaving is ſoa creation of anew Rent, 1. rep.47. 
Altomeoods Caſe. And there is diverſity between a Rent-ſervice, viz, 
where the Tenant grants Land to the King , and he grants that over : 

cannot diſtrein upon the Patentes: foz it is diſtind from a Rent 
rge, Stamford prerogar, 75, Mich. 20. E. 3. 7. And fo ft is oꝛdeted by 
the 


r 


| Owen 2gainſt [rice 27 
before. 8 
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the Statue de Religione » when he enters by Þo:tmain, that he ought . c. 
to revive the Services. Stam, 27. Af the King enters — Ten aud . 


therc a Petition of Might lies, Dyer 313, 10rep,47- in * 
the Statute of Mils, u. A primer @etfin is given to the King de novo, 
where be ought to have it beo: Aud them being a neu Rent no Seifa 
is requiſite. Secoynly, the ſe cond reaſon ia, ſoꝭ that there is a new te⸗ 
medp: and then no matter whether it be old Rent 03 new Nent, Finchden. 
JI Rent granted out of White-acre, and a diireſs out of * ty 
Rent yet remains, and there ia one thing yart of the Rent, another 

the rewedy :Becayſs the Rent ia only altered iu qualtty, Dyer 31. 


Theres 
our Cate direaly, Now the @tatyte of Limitations is a Statute 2 


good of the Commonwealth, to ſettle | 
it would be expounded liberally : Then if a (cr 
to be expounde d benignly. And ſo it is of a 
poſeſvions : Always wall 2 $03 the eaſe and be- 
nefit of the Tenant and Led. And foz that adiudged, That a Copy- 
x hold and Leaſes foz yearsare within that tatute. And tho Statute of 
| — 11. tep. 71. binds both Ying and Realm, becauſs it is fo2 the pub 
k good, 


aa poſſeCions, 
beet the Ac, it ought 
x Ffatutes which ſettie 


——— te 


Owen againſt Price before, 


RRomfton argued fo2 the Defendant. A agree that Leaſe to be a Leaſe 

ia remainder ; and J admit alfo that, that Leaſe is war ranted by the 
Statute, 10 liz, Foz that, that he is nat puniſhable of waſte : And the 
caſe admits two queſtions ; whether it be a void Leaſs at Common 
Law, 

And Firſt, Jnreſpec of the limitation. 

Secondly, there is not any Liverp in the Caſe, 

Wharofo2c firſt of all, it had been ſaid a Frank Tenement cannot paſs 
from a day to tome, in caſs of a Gzant. 38 H.6.34- 8H 7. Claytons 
Cale g. rep. It had been agreed that a Livery made the firf day by him- 
ſelf 02 by his Attoznep ſhould not be good, And mo2eover if by his At- 
tourney aſter the day, if his Gzant map be granted, the ſame dap it is 
not good. And then J hold that the date of the Gzant of Attourney is 
not material. I rin.43 El. rot. 403. Conibar. It was reſolved in ſuch a 
Caſe as that ia: That the Livery is not good, And ths reaſon was, that 
the Livery had not relation to the Deed , which was void in Law. Buck- 
ers and Binſluns Cafe, The releaſe was made 1 May, as this, and execu- 
ted by Attourney , and by Attournep anthoziſed the ſame day, the ſe- 
cond of May. And it was adjunged to be void by the ſame reaſon, Green- 
wood andTilers Caſe. Ye had much iniſted upon that: yet in the en- 
largement of the Caſs, this point was reſalved, That if the Livery was 
by Attourney, it ſhould be vold, and the reaſon thete was, That al- 
though that the deed was void, pet the Livery made in perſon oaght 
good. But the Dees can never by Livery 
void to that purpoſe. And it had been ſaid and objeced, that it viight be 
done in perſon, and therefo:e by Attourney. A agree that by that Livery 
an Eſtate paſſes, but not by the Deev. But the Liverp makes it paſs out 
of the Jntereft that the Leſſoz had, But by that reaſon that ſuch a Leaſe 
Wall be goed. where Livery is by the Leſſoz himſelf, will not ſtand with 
our Caſe, And divers Caſes declare this piference. 23 E.3.31,32, A 
Deed of Feoffment is made by Mawbry , where he han nothing in the 
Land, and after purchaſes and makes Livery, Secundum formam Chart. 
Chat eftate paCes but not by the Deed. Put if Livery hav been there 
made by Attourney it had not been good, If a Feme Covert.oꝛ a Ponk 
makes ſuch a Charter of Feoffment, 7 after Cavertute 02 —_ 
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6G 28 and Edmunds. 


z car, ment, Makes livery then by Attoꝛny: ſach livery then cannot be good; 
% Bent. Foz he cannot exceed his authozitp, which was to make good his frſt 
LAWN) Deed, : H. 6 32. Afeoffment of a Pannoz by Deed ot two acres, all 
s, not by deed but by livery; but if by Atto2nyſotherwiſe it is; Liverp 
act oꝛding to deed, ( where there is not any) by Atto2np is void. Kel- 
way 64, A leaſe made by Baron and Feme map be pleaded without 
Deed, Coparceners agregate cannot make a Leaſe without Deed; 
But a Biſhop 02 a ſingle Coꝛpoꝛation map: and ft ſhall be good againſt 
him, but not again his Succefſo2; Dyer 19. 17 E. 4. 17, Littleton ſatd , 
Where an Eſtate paſſes by Deed , then the Livery is but a Ceremonp, 
And in the Chaptcr of Conditions. he in the remainder ſhall be bound bp 
Condition in the Deed, Becauſe that he took by that, o that by your rea- 
ſons pou would make that acknowledgement and inrollment by the 
G2antoz himſelf, to be a Ceremony; aud pet nothing paſs. And the 
rule in Magdalen College Caſes. It pou will have a thing by Deev, 
to be — no ſubſcquent Aa can make it good. And then the leaſe ts 
made to thꝛee, and the Ozant of Atto ny to deliver ſeifin, to 3. and he 
delivers ſeiſin but to one; although that the others take in remainder, 
Pet he ought not to take upon him the cogniſance of law, but purſue his 
authozity. A leaſe is made fo2 pears the remainder in f&, and a War- 
rant of Attozney to deliver ſeiſin to him in the remainder, And the At. 
to zn delivers ſeiſin tothe Menent ſoꝛ years, It is not good. And pet in 
Law it onght to be made to him. 11 H. 7. 13. A feoffment and a letter 
of Attozny to deliver ſeifin to two, and he does ft but to one, That is a 
viſſeifin , aud abſolutely void by the Statute, Dyer 177, Hill, 39. Elia 
com. banc. rot, 941, , 
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TIoknſon againſt Morris and Edmunds 


Ohnſon bought a Treſpaſs againſt Morris and Edmunds, quare clau- 
ſum fregit et herbam (vis depaftus eſt, &c. The Detendant ſafd that all the 
time of the Treſpaſs , he was ſefſed of the Pannor of Amner; And 
that they, and all their Pꝛedeceſſozs, had a Sheep-walk in the place af- 
ſigned, ac. and fo2 all the year, but when it was ſowed foꝛ all the ſheep 
leavant and couchant upon the Þanno2, c. The Plaintiff replies that 
the Defendant ſuch a day put 200 ſheep within that Land, and tat thoſe 
ſheep were levant and conchant upon the Chauntry fold Whereupon 
the Defendant demurred. Crowley Juſtice, The Declarations are ge- 
neral of ſheep, withont exp2eſsing the number; and fo2 that the Juſtiff 
cation is good in the generalty; and now when the replication is of 200 
ſheep, and does not ſap alias, it is nanght, Hutton, It is not direaly put. 
that the Chauntry land is parcel of the Pannoꝛ, and then we cannot ſo 
intend it, and pet by the Demurrer it is confeſſed, Richarſon, It is not 
ſufficient to ſap , that thep were levant and couchant upon the Chauntry 
fold ; withont ſayiug abſque hoc, that they were parcel of the Panno?. 
And it is incertain whether there were other ſheep : and we by Imagi⸗ 
nation cannot intend tt. c. Harvey and Hutton, The Replication fs 
good; Foz that, that in the Replication he now declares of what ſheep 
be complain'd befoze ; And he does not agree the ſheep which the De- 
fendant hath juſtified ; but he miſtakes his Juſtificattion. Foz he bzings 
his adton fo2 another thing; As the Treſpaſs is made, quare clauſum 
fregit; The Defendant juſtifies foz a way, and the Plaintiff ſays that 
he went ont ofthe wap; It is a good replicatton. And a new Afsign- 
ment of the Sheep is contained in the Replication, the Declaration being 
general. And although that he did not ſay direaly, that the ſhecp are o- 
ther. Pet put all the parts of the Replication together, and it will appear 
that they are other, But Richardſon and Crook on the contrary, = 
Cs 
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Favones lames Thoroughgood 29 
Caſe 5 8 againſt Collins, 

Replication is not a confeſsfon and avoidance, noz traverſe ofthe bar, if {4 c 
ft had been ſaid, Ducent. alias oves, But then the Declaration had RN « 
been avoided, and the Defendant might plead not guilty to them. And 

[ although it was (aid, levant and couchant upon the Chauntry fold, pet it is 

but an argument: and expzeſs allegation fn bar cannot be anſwered by 
arguments. Foz a p2eſcription is foz Ewes, and the Treſpaſs quare 
oves %c, generally, The Defendant alleges his pzeſcription, and avows 
that they were oves matrices, And the Plaintiff replies that they were 
oves verveces, Chat is not good without a traverſe abſque hoc, that they 
were oves matrices. And the Caſe put befoze of Juſtification by way 
was agreed; Foz there it was confeſſed and avoided by Replication, 


o 
* 


« Aad alſo that Caſe alleged by Hutton to be adjudged. A Battery is al- 

5 teged to be done the firſt of May. The Defendant juſtifies deſon aſſault 

b dem, che ſame day. The Plaintiff replies that that Battery was four 

: hours after the other Battery. And it was traverſed, and well, which 

6 was 02dered by the Conrt that an alias ſhould be added in the Replicatt 
on, . 


Fawnes Cale. 


Awne an Attozney in this Court, had arreſted divers perſons, bp 

P2oceſs without oziginal in Adtons of debt, And where the King 
ought to have foz every hundzed pounds in the Obligation 10 8. fo2 8 
Fine, if the ſum exceeded 50 1, And when the oziginal is ſued, the ſafd 
Fawne took the mony to himſelf of the Clyents. And the Curſitet com- 
p.atns to the Chancelloꝛ, and be infozms the Conrt, And it was ſaid by 
Richardſon , becauſe he had taken his oath which every Attozny ought to 
take, That he ſhall do no falſity; And alſo we by our Dath bound to 
puniſh ſuch offences : Therefoze his ſenteuce was: That his Name 
Would be put out of the Roll, and thzuſt over the Bar, and committed 
tothe Fleet; Which was executed accoꝛ dingly. 20 H. 6. 37. & 41. E. 3. 1+ 
Which Caſes pꝛobe the ſame, 


lames and Thoroughgood againſt 
Collins. 


] Awes and Thoroughgood bzought Treſpaſs againſt Collins, And the % 434 
Caſe was this, A man makes his Teſtament and gives to 5 men their 2. 4) /7 

heirs and aſsigns, certain Youſes in Fleet · ſtreet, . All ofthem to have part 344 777 

and part alike,and the one to have as much as the other. And whether the / +24 

Defendants were Jointtenants oz tenants in Common was the Queſtton; 

and it was adjudged and reſolved that they were Tenants in Common. 

And the ſame Caſe in 2.3 Phil. & Mary in Bendlows Repozts is adjadged 

ſo. And alſo in Lucan and Locks Caſe in the Kings Bench It was 

afterwards temembꝛed and agreed to be good Law, Ratcliffs Caſe. Ad- 

viſe to two and his Yetrs , is Jopnt-tenency by the whole Court, againſt 

the opinion of Audley. 


It was ſaid by the Court, that an Officer of the Court onght to be an- 
ſwered in any action de die in diem, Quod nota» It. 


Beguall againſt Owen, 


Brew! bzought a Writ of Partition againſt Owen befo2e the Jufices 
of Alziſe, at the grand Seſsfons in Angleſey. And the Defenvant 


pleaded the general iſſue. Che Plaintiff pzefers a Bill in Engliſh , and 
fays that Owen is Tenant os RE with him, and that divers + — 
p s 
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EE Johnſon againſt — 
and Edmunds. 


ment, Makes livery then by Attoꝛny: ſach livery then cannot be goon; 
Foz he cannot exceed his authozity, which was to make good his frſt 


LAVA) Deed, 22H,6 32. Afeoffment of a Pannoz by Dee ot two acres, all 


paſs, not by deed but by livery ; but if by Atto2nyfotherwiſe it is; Liverp 
act oꝛding to deed, ( where there is not any) by Atto2np is void. Kel- 
way 64, A leaſe made by Baron and Feme may be pleaded without 
Deed, Coparceners agregate cannot make a Leaſe without Deed; 
But a Biſhop 02 a ſingle Co:po2ation map: and it ſhall be good againſt 
him, but not againſt his Succefſo2; Dyer 19, 17 E. 4. 17, Littleton ſatd , 
Where an Eſtate paſſes by Deed , then the Livery is but a Ceremonp, 
And in the Chaptet of Conditions he in the remainder ſhall be bound bp 
Condition in the Deed, Becauſe that he took by that. So that by your rea- 
ſons pou would make that acknowledgement and inrollment by the 
G2anto2 hiniſelf, to be a Ceremony; aud pet nothing paſs. And the 
rule in — — College Caſes. It pou will have a thing by Deed, 
to ben no ſubſcquent Ac can make it good. And then the leaſe is 
made to thꝛee, and the Gzant of Atto2ny to deliver ſefſin, to 3. and he 
delivers ſeiſin but to one; although that the others take in remainder, 
Vet he ought not to take upon him the cogniſance of law, but purſue his 
authozity. A leaſe is made fo2 pears the remainder in f&, and a War- 
rant of Attozney to deliver ſefſin to him in the remainder, And the At. 
to np delivers ſeifin tothe Tenent fo2 years, It is not good. And pet in 
Law it onght to be made to him. 11 H. 7. 13. A feoffment and a letter 
of Attozny to deliver ſetſin to two, and he does ft but to one, That is a 
diſſeifin , aud abſslutely void by the Statute, Dyer 177, Hill, 39. Eliz 
com. banc. rot, 941, 5 


Iohnſon againſt Morris and Edmunds 


1 Obaſon bought a Treſpaſs againſt Morris and Edmunds, quare clau- 
ſum fregit et herbam (vis depaftus eſt, c. The Defendant ſad that all the 
time of the Treſpaſs , he was ſeiſed of the Pannor of Amner; And 
that they, and all their Pzedeceſſo2s, had a Sheep-walk in the place aſ- 
ſigned, c. and fo2 all the pear, but when it was ſowed fo? all the ſheep 
leavant and couchant upon the Þanno2, c. The Plaintiff replics that 
the Defendant ſuch a day put 200 ſheep within that Land, and tat thoſe 
ſheep were levant and conchant upon the Chauntry fold Whereupon 
the Defendant demurred, Crowley Juſtice, The Declarations are ge- 
neral of ſheep, withont exp2eſsing the number; and fo2 that the Juſtifi 
cation is good in the generaltp; and now when the replication is of 200 
ſheep, and does not ſap alias, it is nanght, Hutton, It fs not direalp put, 
that the Chauntry land is parcel of the Pannoꝛ, and then we cannot ſo 
intend it, and pet by the Demurrer it is confeſſed, Richarſon, It is not 
ſufficient to ſap , that they were levant and couchant upon the Chauntry 
fold ; without ſaytug abſque hoc, that they were parcel of the Pannoz. 
And it is incertain whether there were other ſheep : and we by Jmagt- 
nation cannot intend it, c. Harvey and Hutton, The Replicatiou fs 
good; Foz that, that in the Replication he now declares of what ſheep 
be complain'd befoze ; And he does not agree the ſheep which the De- 
fendant hath juſtified ; but he miſtakes his InNtification. Foz he b2ings 
his adton fo2 another thing; As the Treſpaſs is made, quare clauſum 
fregit; The Defendant juſtifies foz a way, and the Plaintiff ſays that 
he went ont ofthe way; It is a good replication. And a new Afsign- 
ment of the Sheep is contained in the Replication, the Declaration being 
general. And although that he did not ſay dfrealy, that the ſheep are o- 
ther. Pet put all the parts of the Replication together, and it will appear 
that they are other, But Richardſon and Crook on the contrary, _o 
fs 
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Caſe. 0 againſt Collins, 


Fawnes | : $ lames Thoroughgood = 29 
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Replication is not a confeſsion and avoidance, noz traverſe ofthe bar, it 
tt had been ſaid, Ducent. alias oves, But then the Declaration had 
been avoided, and the Defendant might plead not gulity to them. And 
although it was (aid, levant and couchant upon the Chauntry fold, pet it is 
but an argument: and exp2eſs allegation in bar cannot be anſwered by 
arguments. Foz a p2eſcription is foz Ewes, and the Treſpaſs quare 
oves %c, generally, The Defendant alleges his pzeſcription, and avows 
that they were oves matrices, And the Plaintiff replies that they were 
oves vervece: . That is not good without a traverſe abſque hoc, that they 
were oves matrices. And the Caſe put befo2e of Juſtification by way 
was agreed; Foz there it was confeſſed and avoided by Replication, 
And alſo that Caſe alleged by Hutton to be adjudged. A Battery is al- 
teged to be done the firſt of May. The Defendant juſtifies deſon aſſault 
dem, the ſame day. The Plaintiff replies that that Battery was four 
hours after the other Battery, And it was traverſed, and well, which 


was ozdetred by the Conrt that an alias ſhould be added in the Replicatt- 
on, c. 


Fawnes Cale. 


Awne an Attozney in this Court, had arrefted divers perſons, by 

Pꝛoceſs without oziginal in Adtons of debt, And where the King 
ought to have foz every hundzed pounds in the Obligation 10 8. fo2 a 
Fine, if the ſum exceeded 50 l. And when the oziginal is ſued, the ſaid 
Fawne took the mon to himſelf of the Clyents. And the Turſiter com- 
plains to the Chancelloꝛ, and be infozms the Conrt, And it was ſatd by 
Richardſon , becauſe he had taken his oath which every Attozny ought to 
take, That he ſhall do no falſity; And alſo we by our Dath bound to 
puniſh ſuch offences : Therefoze his ſenteuce was: That his Name 
Gould be put out of the Roll, and thzuſt over the Bar, and committed 
to the Fleet; Which was executed accozdingly. 20 H. 6. 37+ & 41. E 3. 1. 
Which Caſes pꝛove the ſame, 


lames and Thoroughgood apainſt 
DO 


JAwes and Thoroughgood b2ought Treſpaſs againſt Collins, And the 

Caſe was this, A man makes his Teſtament and gives to 5 men thetr 
heirs and aſgigns, certain Youſes in Fleet · ſtreet, c. All of them to have part 
and part alike,and the one to have as much as the other. And whether the 
Defendants were Jointtenants oz tenants in Common was the Queſtton; 
and it was adjudged and reſolved that thep were Tenants in Common. 
And the ſame Caſe in 2,3 Phil. & Mary in Bendlows Repozts is adjudged 
ſo. And alſo in Lucan and Locks Caſe in the Kings Bench It was 
afterwards temembꝛed and agreed to be good Law, Rarcliffs Caſe. Ad⸗ 
viſe to two and his Yeirs, is Jopnt-tenency by the whole Court, againſt 
the opinion of Audley. 


It was ſald by the Court, that an Officer of the Court onght to be an- 
ſwered in any adton de die in diem, Quod nota» it. 


Beguall againſt Owen, 


Bio" bzought a Writ of Partition againſt Owen befo2e the Juf#fces 
of Aſviſe, at the grand Seſsfons in Angleſey. And the Defenvant 


pleaded the general iſlue, The Plaintiff pꝛeters a Bill in Engliſh , and 
fays that Owen is Tenant — with him, and that vivers = — 
2 „ 
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Com. BSanc, 
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c WUitnefſes which can webe his Title are ſo aged, that thep can- 
com. bend. not come to the @eſsions, and deſires a Commilgton to examine the 


Witneſſes concerning the Title in perpetuam rei memoriam. And Hen- 
den moved fo2 a Pzohibition ; Foz that, that Cauſe would be dangerous 
fo2 the @abjec , that ſuch Teſlimontcs taken in his abſence ſhould be fo; 
e. 

—— that examination be ſoꝛe the Tryal is agatnſt the Sta- 
tute of 26 H. 8. And although they have it in Chance ty, pet it is not 
to hete. But it was denied by the Court : Foz there was never ſeen 
fuch a P2efident, Of a P2ohibition to a grand Seſgions, And by Yel- 
verton. Thep have it in Chancery; and if it be not pzefcribed in what man- 
ner they ſhatl have it, it ſhoulv be as in the Chancery. Huttor, That 
Commiſsion is not pꝛejudictal to the Subjeq, although a Þ2 ohibition be 
grantable. Fo2 ſuch Teſtimontes are not uſed but after the Witneſſes 
are dead; And a man cannot pzeſerve them alive , and perchance his 
Title reſts upon their Teſtimontes. 


Iane Heeles Caſe. 


JAne Heele Adminiſtratrix of her Husband, bzoucht an action of Debt 
upen an Obligation made to her Ya4sbany the Teſtatoz; The 
Defendant pleads a Recovery by the Teffato2 upon the ſame Oblins- 
tion, and that he was taken in execution, and that the Sheriff ſuffered 
him voluntati y to eſcape, The Plaintiff replies Null tiel Record of the 


Recovery ; Upon which there is a zemurrer, D»venporr, That the 


Judgement was but a conveyance to their matter in Bar, and it ought 
not to be traverſed, But it was ſaid by the whole Court That the 
Judgement in it ſelf is a good bar, if it be not reverſed, 6 Rep. 45, Hips 
gin caſe, The execution upon that, is not but a conſequence up- 
on the Judgement. And Without the Judgement. Eſcape is not mate- 
rial fo2 to make the traverſe good. And ſo Judgement was given foz the 
Plaintiff, 1 
ues. 


If the King by his Letters Patents grant to the Co2po2ation all 
Iſſues within any places; The iſſue that the Cozpozation it elf 
ſhall fo2fcit, ſhall be exceptev by intendment of law. Foz ©- 
therwiſe it would bea defrauning of Julltice; Fo2 then the Co2pa- 
ration would never appear, Which note in the Caſe of Dean and Chap» 


ter of Ely, 
Provender againſt Wood, 


)Rovender bzought an action upon the caſe againſt Wood, Foz that 
the D:fendant aſſumed to the Father of the Plainttff upon a ma- 
riage to be ſolemniſed between the Plaintiff and the Daughter of the 
Detendaut, to pay him 20 l. And ft was agreed by Richardſon and Yel- 
verton nallo contradicent. That the action well lies fo2 the ſame. And the 
party to whom the benefit of a pꝛomiſe accrews, may b2tng his anion, 


Mrs, Rowes Cale, 
M Iffris Rowe was arreſted by a cavias corpus ad ſatisfaciendum, by a 

Bayiiff in Middleſex, within the Bars in Holborn, which is within 
the liberty of London. And Hitcham the Kings Sergeant p2aped a Su- 
perſedeas, Foz that, that the arteſt was falſe, Aad the Court agreed, 
that a Superſedeas cannot be granted. Noꝛ a Superſedeas ft cannot be alle- 
ged Executio erromoe emanavit, but there the Execution is well arants 
ed. And if+it be returned by the Shert generally; Jt oucht to 
be intended well ſgrved ; although that the Afidavic be made to the 
outs 
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Booth againſt * Ralph Andrews a- 
Rowland, gainſt Bfrd. 


contrary, Bat in this caſe a Corpus cum causa ſhall be grant- MC), 2 
Com, Banc 


LAY. 


ed. x 
Booth againft Franklen, 


Ooth Farms? of a po2tion of Tithes fo2 5 years ; without Deed de⸗ 
miſes a Farm which he had in the ſame Patich to Frarddlin fo2 years; 
and afterwards he libetts againſt him fo2 ttthe of that Farm. And Frank« 
lin ſald he. was not Farmonur, And Henden pꝛaps a Prohibition fo: 


that. 
Firſt , That the Leafe foz Tithes is without Deed : but hs may be 
— _ of his own Tithes without Deed; As was adjudged betoze in 
Court. 
Secondly, the Leſſee ia not to pay tithes foz that Farm. Foz although 
the Parſon makes a Leaſe of the Gtebe fo2 years, he paid tithes ; Bat 
iſa Layman who had the impꝛopꝛiation leaſes the Glebe, the Leſſee does 
not pay tithes. But the Court denied the caſe of the leaſe of the Parſon- 
age imp2op2tate; And ſaid that the caſe of Perkins and Hinde was 
adjudged to the contrary in that very point. And alſo it he purchaſe other 
lands fn the Pariſh ( which are diſcharged of tithes in his hands ) and he 
demiſes them, yet the Lefſce pays bim tithes, And the opinion of the 
Court was, It one contrac with the Parſon fo2 diſcharge of the Tithes 
of his lands foz years, and demiſes hta lands to another ; pet be ſhall not 
have tithes, but the diſcharge runs with the land. But if one take a 
leaſe of his Tithes by deed, and makes a demiſe of his land, he has tithes 
of the Leſſee, And the diredion was, that the Leſſee of the Farm 
oaght to ſhew expzeiiyin the Ettleſtaſtical Court that the Farmour hay 
not a Leaſe by Deed ; and a P2ohibitton was granted. And it ſhall be 
admitted, that the wo2ds of the libell being Firmacor , conductor & oc- 
cupator was good, 


Ralph Andrews againſt Bird. 


Ndre rs bꝛought an action upon the Caſe again Bird, and delares 

that Bird ſued a Treſpaſs in this Court again him; and upon not 
gufity pleaded, the iſſue between the afozeſaid Ralph Andrews, and Robert 
Bird was tryed at the Aſsifes, ©. And that there Andrews thew'd in 
evidence a Deed of feoEment concerning his Title, and the verdict 
paſſed fo: Andrews, And afterwards Bird ſpoke theſe wo2ds ( ſcilicer ) 
That Audiews p2ocured the Deed to be fozged, And upon not guilty 


— — was found foz the Plaintiff, And Atthowe moved in arreſt of 
udgement, 

Firſt foz that, That in the Reco2d it was entred that the Iſſue was 
inter prædict. Robertum, where it ſhould have been Radolpbum, 

And ſecondly that the wozds wers not aaionable. Richardſon ſaid as to 
the miſtake. it was helped by the woꝛd afozeſato, And althoagh that it 
was inter prædict. Andrews, it ſhonld have been well; Foz it can- 
not be intended, but the ſame Andrews, And Crook Juſtice cited 
Dyer 260. Cook and Watſons Caſe to be the ſame Caſe, and 11 H,z, Peo- 
ningtons Caſe, That the wo2ds were actionable; oz the Statute pu- 
ntſhes fo2 gery,and the pꝛocurers of fozgerp. And it is all one, although he 
did not ſay falſly procured, as the pzeciſe woꝛds of the Statute are; Pet it 
wall be intended, that that is implyed in the woꝛd Foꝛge. But if it had 
been ſaid, the Deed given in evidence was loꝛged, that was not actionable, 


Wood 
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34 VVood againſt yon Jummons 


Mic; 
Com : — Wood againſt Symons, 


one againſt Symons in a P3ohibitio n, in which Symons libels foz 
V Tithes of Hay. An d Wood ſuggeſts foꝛ the P2ohibition, That 
he uſed to pay tithe of Hay in ſpecie, in confiveration whereof he uſed to 
be diſcharged fo2 all Doles, Gzeen-skips, and Headlands, not exceeding | 
the breadth that a Plough or a Teame might turn about the Lands, And | 
Henden moved foz a Conſultation; Fo2 that it is ſaid about, &c. that 

is circa terras arabiles, When the truth is there are Skips at the ſive of ; 
Lands, as bzoad as the Lands themſelves ; and then he would be dil ; 
charged of them alſo. Whereas it ought to be at the endof the Head- 


lands only. Richardſon ſatd, that in arable lands intloſed, Paſtare is 
at theend and at the ſives, which is mowed, and pet diſcharged of tithes, 
But the Court in reſpen there was a P2ohſbition granted ſatd , 
That he ought to joyn Idue oz demurre upon the Declaratt. 
on. 


Suramons. 


[ Na it of partition after the Summons an Eſtrepment was grant- 
ed, and generally againſt the Partics and their ſervants. Foz in par- 
tition no dammages are to be recovered. Quod nota. 


Eſcape. 


1 F a Sheriff remove his Pꝛiſoners out of the Countp without being 
commended, it is an eſcape, But if he remove them from ore place 
to another in his County as he changes his Gaol , it is not an Eſcape 2 
But if he remove p2iſoners foꝛ their eaſe and delight in the ſame County, 
it is a Eſcape, As the Caſe was cited by Harvy. That one went with 
his Pꝛiſonet to a Bear-bating in the ſame County. And it was adjudg- | 
ed an Eſcape, And Hutton Juſtice ſaid Bo that if a Sheriff permit his 
P2iſoners to go to Fozk fo; their benefit, it is an Eſcape. And the 
Nueſtion was, it in an / udita Querela foz a voluntary Cſcape of one in 
Cxecutton, there ſhould be bayl; and the opinton of the Court was, That 
if it appears, That the Cauſe upon which the Audita Querela is grounded, 


ts called a good p20of by the Recozd, and that ye ſhould not be bapled, un- 
leſs goed and ſpecial bapl, 


Duncombe againſt Sir Edward Randall, 


I K an action upon the Caſe between Duncombe and Sir Edward Ran- 
dall foz diverſiou and ſtopping of a River, It was agreed by the 
Court, That if one had antiently Ponds which are replentſht by 
Chanels out ofa-River , Hecanuot change the Chanels , if any p2eju- | 
dice accrew toanotber by that, And pet the effec by pzefluxions, is to | 
have the Ponds fed ont of the River, But ſic utere tuo ut ne lxdas | 


alieno. 


The Vicar of Hallifaxes Caſe. 


A Chaplain that was under the Uicar of Hallifax , libells again 
dim foz his Sallary, And he peſcribes that the Wicar ought 
to pay the Chaplatns four pounds a pear, And the Uicar pꝛaps a P20- 


n, 
Firtt, foz that he alleges, That the Chaplains wette eligible by biorelt; 
U 
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Aſſault and Bat- Margery Rivets 37 
tery. Caſe. 3 
Aad becauſe that Chaplain was not elected by him, Ye is not Chaplain; . ce. 
But he is in of his own w2ong, ac. | 1 
Sccondly ,, That pꝛeſcription foz Sallery was tryable at the Com- * 
mon lam. Yelverton, the @allery is ſpititual, as the Care it ſelf is ſpirt- 

tual , foz which it is to be payed. As the Caſe in Dyer 58. Pl. 4. But 

L a P2ohibition was granted, untill it was determined to whom 


| the election appertained. And that now depends by P2ohibitton in this 
| Court, 
| 


Aſſault and Battery: 


T Reſpaſs of Aſſault and Battery was b2onght againſt two, and the 
one of them appeared, and a Uerdic was found againſt him; The 
other was in the inſi mul cum. And dammages were taxed againſt him 
who appeared, But the Court by view of the Plaintiff, increaſe the 
dammages from 30 l. to 30 l. And afterwards a verdict was given a; 
gainſt the other Defendant, and dammages alſo were taxed. And 
Thime moved that the other Defendant had murdered the Officer who 
came to ſerve the Execution upon him fo2 the 40 l. And ſo thep by polſst- 
biltty might recover nothing againſt him, that the Court would increaſe 
the dammages againſt this Defendant upon another view of the wound. 
But the Court dented at; Foz they can have but view one time in this 
Acion, But if they. had bought ſeveral Aatons then it had ben 
otheriviſe, But he directed him to Cap all untill the firſt Defen- 


dant was hanged, And then they map make a view and increaſe the 
dammages. 


_ $"2.> it. Yarn bs 


Margery Rivets Caſe. 


Judgement fn Debt was b2ought againſt Margery Rivets Admini⸗ 
ftratrix, durante minori ætate of her Won. nd in a Scire ſacias 
againſt her, the pleaded in Bar, that ſhe was Admintſtratrix, c. and 
that ſuch a day her Son came to full age ( ſcilicer ) 17 vr ats, and that af: 
ter the refuſcyd befoze the Ozdinarp; And that the AdminiCratt- 
on was granted to a Stranger; And that che had delivered all the 
Goods in her hands at the time of the Writ bzought oz after, c. The 
Platatiff replies and confeſſes all the Bar: But that befoze the delibe⸗ 
ry of the Goods, and Adminiſtration granted by the Oꝛdinaty ( devaſti- 
vit) and does not ſap that predicta Margery devaſtavit. The Defen- 
dant joyns Iſſue Quod prædict. Margery non devaſtavit. Which was 
found foz the Defendant. And Hiccham the Kings Sergeant moved in 
arreſt of Judgement;;Fo? that, that there was no Iſſue. Foz every Iſſue 
ought to be returned certain, and the Iſſue grows upon the affirmative; 
Then the woꝛd of the Defendant quod prædict. does nothing, foz the af- 
firmative makes the Iſſue. Coo. Counteſs of Salops Caſe, A Bar may 
be taken upon Common intent. But a Replicatton ought to be pzeciſe 
and certain. In the Exchequer Chamber, Tho, Harris's caſe, One 
pleads that he was ſeiſed of White acre and Infeoffac,, And adjudged 
naught, fo: it ought to have been ſeofavit inde, Fo2 he map be ſeiſed of 
White acre, and enfeofft of another acre, And alſo it may be ſav, that 
another devaſtavit, although that the wife was Adminiſtratrix. Atthowe 
obſerved all the courſe of the Reeoꝛd there is not a wo2d of —— 

the Replication, but only in the recital : Bat ſays ante diem quo 
vit. Aud the Replication cannot be taken by intendment, and it cannot 
be amended; Foz it is not vitium ſcriptoris, no? is it ſo mach as ipſa deva- 
ſtavit. But if it had ben ſaid that prædict. Margery had Goods in her 
bands, ſexto Decembris, et devaſtavit, then it ſhonld have ben good. 
Crook. She ſaid, that the dellvered Goods to another Avminiſtratoz, 
and 
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34 


Robert Barret againſt Margaret Barret 
his Mother. 


Mich. 3. c. 
Com. inc. 


23 


and then he repites, that befoze that time devaſta vim. It cannot be in. 
tended that any other Devaſtavit but the Wife. And Hutton Lato, that 
that ſeemed to him ts be good, But Yelverton replyed., that it did not 
ſeenr to him to be goov, and it cannot be intended Ma + The Re 
plication ts the Titte of the Pant, As upon a ſcire facias without a 
p2ecevent Judgement, Foz the Duty of the Maintitt ts when the De. 
ferrvant had confefſed himſelf to he ſubject to his Charge one time, As in 
debt upon Arbitrement ; and the other pleads no arbitrament made. And 
in point of arbitrement to pay mony, It is not ſufficient fo the Plaintiff 
to ſay, That the mony was not paid at the day: But he ought to affirm 
that the Defendant had paid it, c. And ſo there alſo Margery ts 
not named affirmatively in all the Replication. Foz it det name had 
begun any ſentence, then ſhe might be intended. And although it be 
now after verdic , yet the verdict will not help, Do it was adjourn'd fo; 


the pꝛeſent. 


Robert Barret againſt Margaret Barret 
his Mother, 


— — — — whe 
ligation made to him, «the Condition whereof was thus. That he 
ſhall perform all that part of her Husbands Will, that of her part is to be 
performed, and obſerved concerning the Goods, &c. And that ſhe ſhall 
uſe, occupy and enjoy all che Lands and Tenements to her demiſed, accor- 
dinp to the true intent and meaning of the Will. The Defendant recites 
the Will, which was, that her Husband gave her one Peſſaage and Land 
fo2 her life; Excepting all the Timber Trees and Wood, And further 
will d, That ſhe make no waſte nor eſtrepment in the Houſes, Lands or Tim- 
ber-trees, nor her Aſsigns nor any other for her, And further wild, That 
if ſhe ſhall happen co do any ſuch waſte ; That then ſhe ſhall pay co Ro- 
bert Barret the double value of that to which che waſte ſhall come or - 
mount onto ; Being indifferently valued by two choſen by themſelves, 
And farthermoze he willed, That there ought to be fo:ty load of Wood per 
annum, taken fo2 fewel upon the Land demiſed, of ſuch Tries which have 
been uſed to be lopped fe 30 years befoze. And ſo ſhe plcaded, that the 
perfo2med the Covenant in all, c. And thc Plaintiff replies, that the 
Defendant had decouped a Gove of Wood, containing by efttmation one 
moyetę of —— and —— — 
Paples, and Thoꝛns, being age of 3 pears, Whereupon the 

fendant demurted. But Atthow argued (oz the Defendant, and he 
ald, That there is not any bzeach of the Obligation alleged, all Mim- 
ber-trees are excepted; And becauſe when the cuts them, there is no 
—— — — Wiil is, That the ſhall not do 
waſte, Foz if the had entred into other Lands and cut Trees out of the 
Lands of the demiſe , that hav not been a Fozfeitare of the 
But it all be objected, Chat then that clauſe had been vofd ; if his finten- 
tion hall not be conſtrued of waſte to be done in the Trees; Chen the ſe- 
cond bzeach is not well aſoſqned ; Foz the woꝛds are, It the does waſte, 
that de pay the double valne, And then although that waſte be 
done, You ought to allege that ſhe did not pay the double value: fo: it ſhe 
had pald ft her Obligation is ſabed But Hiccham the Kings Sergcant 
on the contrary. The bzeach is well alsigned. Ihe Caſe refts upon the 
woꝛds of the Obligation, and the intention of the Wil and then the 
Intentton will appear, Chat ſhe cannot commit waſte in the Trees, al- 
though tt be excepted, And A conceive it is within the wozvs, fo? it is that 
the and enjop the Lands demiſed as atfozeſatd. Now ff I grant 


occupy 
my Land, J ought to vemiſe my Trees alſo, And if A be obliged not to 
com- 
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Gooderidges hs. 
Caſe. 8 
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tom nit Ellrepment in my Land, It J pull down a Boule, it is a fozfef: Mich, 3 Ca 


tarc of the Ob igation. Foz if Tenent at will pulls down, no waſte 
tes agaiaſt him, But he wall be punifſht by an action of the Caſe, fo2 
| is deſtruaton and waſte at the Common law, In any of che Houſes, 
Lands, or Timberrrees, And what Timber ttees may be meant, Bat 
thoſe arc extepted, when all are excepted. Dyer 333. Pl. 29. After 
tie Statute of 23 H.8, Nothing was left in the Feoffeeg al uſe, One 
would ſtand ſciſed with his Feoffces to the uſe of J. S. And adjudged that 
that is a good demiſe ol the Land, Ed. 6. conveys the Panoz of Framing- 
ham in lee farm, and afterwards grants the Fer farm : and the G:antre 
demiſes his Parmo? of Framinyham, 4 the Fc farm paſſed; foz that that 

ft was uſtraily called by that name. And Thorncons Caſe 3 El. He gives ail 
bis Land that he parchaſed of I. S. And he did not parchaſe any of . 8. 
bat J. S dad conveyed it to I. D. of ubom he hadpurchaſed. And ad. 
tudged good, Dir Edward Cleeres Caſe, Co. lib. 6. 17, Do there it ought 
to be of ſuch waſte, as he in his appꝛehenſion cteemed to be waſte, But 
it may be obzeacd, that ſhe did not the double value, But 3 conceive, 
Lat if you will that that be paid, yet the Will is bzoken, Foz if you will 
bp one clauſe that ſhe commits not wa ſte, and by another if the do, tyat tho 
pays the double valne, and the does —_— ſhe b:eaks two tlanſes. 
That ought to be plcadey by you, It the Statute p2ohibit a Mfg, 
and if he offend againſt it, tbat he ſhall pay, c. I ſaythat he may be 
indicted upon the very P2ohibition. So that you would ſhe w this in 
crcuſe of Waſte, But J conceive that it is not excuſed upon the Sta- 
tute of H 6, Richardſon chief Juflice, All the Obligation goes to the 
tatentton of the Will, which map be collected by cirtumſtances out ut the 
Wil, And then the fix Clmcs are meerly the others, not the Balle tus, 
Pap'cs, Beeches, and Thozns, by which the intentton is bzoken, Now 
the Law will not allow that to be waſte which is not any ways p3ejn- 
dictal to the Inheritance. So when the Pugband ſaid, ſhe ſhall not commit 
waſte, It was not his intention to reſtrain her from that which the Law 
allows. Thoꝛns in ſome Counties are adjudged waſte, where Trees 
are ſtant. But a Ozove o2dinarily is Ander - wood. And then if the 
committed waſte, the Yucband took upon dim to impoſe the penalty. And 
although thar ſhe enter into an Obifgation, pet it is that ſhe is reſtrain; 
ed by the Wi!l of her Hausband, and he intended it fo2 a benefit by that 
impoſition of fo2feitare ; and th refoze wwe ought make a bentan con 
fruction. And fo2 the Obligation that the non-papment of the fo2fet: 
ture out to be ſhewed by the Defendant, J conceive otherwiſe. Foz 
the b:rach ought to be avert d, as the Will is, And where a bzeach is alle- 
red fo2 a ſozfeiture, Jt ought tobe pleaded. ſo that it may be tra- 


verſed, Cook on the — * It the Odligation be that ſhe per tea m 
the Will, then peradventure that ſhall be no fozfeiturs. 


Gooderidges Caſe, 


N Indictmeziit of murther againſt Gooderige. There was an ex- 

ception taken, foz that, that the Indiament was; That the ſao 
Francis who was murthered ſuch a dap, apud quandsm Don. vocar, 
Weſtmen down in Comitat. Hampton, inſultum tecir, & quod ibidem ha- 
buit & tenuit quoddam glad. in his right hand, & prædict. Fran, percuffir, 
and does not ſay bidem percuſſit; and foz that naught, Foz it is not a 
nceefſary intendment, that the percuſsion was at the ſame place. Alſo 
he ſafſdy, Whereof inſtanter obiit, thatisnocertainty; But by atgument 
that he died in the ſame place, And fo2 theſe cauſes, and becauſe it was 
bodp foz bodp, the Jnditment was ſaffictent, 
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35 Moor againſt Pen- Thomass 
ruddock. Caſe 
Com, Banc. It was agreed it a Feme ſole Executrix of a terme marp tim 


nn the reverſion, and dies, the term is not dzowned, but the Admint- 


ſtration of it ſhall be committed. ©therwiſe perhaps it ſhe had pur- 
chaſed the reverſion. And it was the caſe of Owen. It the Executrtx 
Debtee mary the Debtoꝛ, That the debt is not gone, but the Admini⸗ 
ſtratoꝛs other wife ſhall have tt. 


Moor againſt Penruddock. 


, 
Oor had a Latitat againſt Penruddock the Sheriff of Wiles, Who 
returns that he himſelf was Sheriff, and could not be arrifted bp 
any, 02 impꝛiſon himſelf, As in Plats Caſe; a eme Gaoler marys a 
Pꝛiſoner, tyat is an Eſcape ; Foz he cannot imp2iſon himfelf, pet 
the Court ozdered that he ought to appear and find Common bapl. 


Thomas's Cale. 


A A action upon the Caſe by a Couſtable of a Pariſh againſt Styleing 
fo2 ſaying, Thou art a bribing Knave , and haſt couſened the Pariſh 
of Milden in rates to 30 l. 


Hores Caſe. 


Ore a Clark of the Common Bench bought a Bill of Pꝛivilege 
there, And the entry was, quod prædict. Hore per | ho, Maun 
Attornat. ſuum obtulit ſe. And Judgement given, and upon that Ex- 
roz: Foz among Clarks of Court, their appearance ought to be in 


pꝛopet perſon. N 


Fawkner verſus Bellingham. 


E caſe de Fawkner ver(»s Billingham ſuit ore argue per les Iudges. 

Et Telverton teigne que ſeiſin neſt requiſite, et purceo neſt deins le jo 
tute de 32 H. 8. 2. et ceo pur 3 reaſons, primo pur ceo que le ſtattute de 
primo E. 6. eſl le title fur que le &vowry eſt fait car le defendant ne poet 
conveyer ceſt rent al lui ſans monſtre le !aueing dems ceo ſtattute car ſans 
le ſaueing touts les ſerviſes ſout merge 27 H. 8. Parlament. + /ton Woods 
Caſe primo rep. 47. Et avowry ore ne ſeroit come fuit a! Comon ley me- 
fur tout le matter. Dyer 313. ple. 91. Et il doet declarer tout ſon cawſe come 
eſt in un Accon dl caſe cenx choſes doicut monſtre: primo doet monſtre 
tout le ſtattute, &c. 

Secundo il doet monſtre que le Roy ad bone title al ceo terre come 
Chauntery terre, &c. 

Tertio que le party que claime ceſt rent eſt perſon deins le ſaucing, 
&c. 

Quarto que il neſt deins aſcuns des excc ptions dl ſtattute , et ceux doet 
ee monſtre in ſecula ſeculorum cy mules foits que i] diſtraine. Er ſur ceo 
ſon count eſt ſur le act de parlament. Et fi arreages ſuerout al le Suor. de- 
vane ceſt ſtattute le Snory eeaut per le ſtattute extinct que iſsint ſuit perde 
come 4 rep. donque le rule dl ley eſt ou Avowry on, &c. eſt ground ſur le 
matter de record. ne ſetoit weaken per future temps in matter de fait quel- 
cumq; Quare Impedit per effluxion de temps fuit ouſte, &c. per 32 H. 8. 
ſi ne ſoiet vide per le ſtattute de primo Marie cap, 5. a. mes ſi divers Co- 
parceners voient faire partition a preſenter per lour turne in ceſt Court 
cer 
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per bre. de Covenant on droit de Advowſon ils poient aver ſcire facias too 714, 3 <- 
anus apres ſur ceſt compoſition car eſt per matter de record come fi recove-„ 
ry ſoier ewe Scire facias giſt ſur ceo in eternum 33 E. 3. title & 3. et i 4 6H. 
4, it. Annuity per preſcription eſt deins le ſtattute de Limitations mes ſi 
ſ»ier un foits recover Scire facias giſt ſur ceo al aſcun temps car le declarer 
for te record er ne ou le Annuity ſuit done, mes on le record eſt fcilicet in 
Middleſex. 18% E. 4. 18 et 19 E. 4. 1. les records del Court ſont appel le 
Treafury dl Roy donque le Treaſury dl Roy continue touts foits, et eſt 
currant in tou's apes iſſuit de records, &c. Keicll. 123, Common uſe ſans 
temps de memory oue un mannor i fuiſt graunt per office al primer : ne 
pet ee cl:ime come appendant pur ceo que eſt per fine: Et pur ceo ſi le 
ttarture de 32 H. 8. navoit limitte le temps dl Scire facias ſur fine poet auer 
al aſcun temps mes ceo eſt denis, les expreſle parolls del Stattute, nul auter 
Scire facias eſt denis ceſt ſtattute: ſecundo divei ſity eſt inter le inlargemenc 
de temps ſur ceſtõtattute & ſuſpenſion il agree Collin Caſe Coment.z 2 ĩ. que 
in Caſe de Q are Impedit & raviſhment de gard &c. que eſt nul Equity per 
Conſtruction , des Judges poet gainet temps ouſter les ſtrict parolls dl Sta- 
wee. Et Dyer 266 mes ſe luſpenſion ef? auterment car Grauntor et Graun- 
tee per lour agrecment poet itoppe le Glaſſe que le temps ne incurger cy 
iwiſte come eſt in4 rep. 11; Si Suor releaſe al ſon Tennaunt ey long que 
J. S. avoit heires de (on corps et 60 anus paſſe et J. S. devye ſans heire del 
Corps et uncore il poet diſtrainer pur le temps per les partyes et ſuſpend et 
poet cc auters Caſes, Si, Sinor voloit relealor ſon Tenaun diſtreſſes pur 
60 arus ſil poct aner apres ſans ſeiſin, deins 40 anus car le Suꝰor durant 
ceſt temps ne poet compeller le Tena unt a paier les ſervices. Et que ceſt 
eſt bone releaſe 1 H. H. 4. 1. et 4. fi nul diſtreſi eſt tur de terre pur 40 anus 
i) poet diſtrainer al fine de 40 anus Lex non cogit ad impoſlibilia. Et iſſuic 
fi le Tenaunt voet releaſor le Tennancy al Signeour pur 60 anns le Suor 
poct aj res diſtrainer. Et fi deux Coparceners ont et un in vie dl pierpur 
chaſe rent charge de liu in Fee et il devye ceſt rent eſt ſuſpende tanque par- 
tit on ſoiet ſait coment que ſoĩet apres pur 400 anus diſtreſſe . eſt loiall pur 
je rent que eſtote revive. Et dot que fi Grauntot et Grauntee poet ſaue 
ceo per lour aſſent A fortivri poet ce 1ait per aſſent de Act de parlament car 
4 choſes ſour Aﬀent : per act primo que le rent ſerroit ſave. 

Secundo que ſerroit ſcuer del ſigniotye et deveigne rent ſeck, &c. 

Te tio que touts former ſeiſins 1crrour fruicles car eſtoiet come rent ſaue 
per partment, &c. 

Quarto que le ſtattute done nul diſtreſſe par ceſt rent vncore les Iudges 
done diſtteſſe pur ceo car le ſtattute ſane ceo et one le remedy aver ceo mes 
ceo neſt done per le ſtatute mes conſtruction des Judges. Et ifluic le con- 
ſtruction for primo E. 6, overrule le ſtattute de 33 H. 8, &c. 

Secundo neſt de ins le intent pur ceo que le ſtattute ne extende al aſcun 
rent mes ſeiſin doet ee neceſſatiement alleadge come in rent ſervice eſt ne- 
ceflarye 26 H. 8. Com. 945 E. 62, et 63, et 13 H. aſs ſe br. $0, &c. Ec 
donque ne vnque ſciſine apres le ſtattute de Limittation eſt bone plea, Et 
in ce: x on le comencement neſt ſcavoy de eux come Anguity per preſcripſi- 
on hors de Coffers on Corrody & icy ſeiſin eſt propermene; deejalleadge 
et ſout denis le ſtattute mes le comencement de ceſt rent ſcavoy ſcilicet per 
primo EF, ©, mes jeo ne intende que eſt novel tent mes veiel rent one no- 
vel privilige eat ore eſtoiet per lui meſme on fait parcel dl ſervice, 

dec undo celk rent, 

Tertio nul diſtreſſe de common droit eſt incident al ceo come fuit de- 
vant per le privity inter le Owner dl rent, et le owner dl terre. Et le di- 
ſtreſle eſt annex all ceo per ConſtruRion, des Judges a ſatisfye les parolls del 
ttacture, In ma*nnor iuch like forme and Conditions as it this ſenrence had 
never been made, &c, 

Quarto ceſt rent eſt ſupport ſans ſe = et e' eant devant reſtrain ” 
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Mich. 2. Car. le ſtarrute de 32 F. 8. ſeiſin eſtore per primo E. 6. Auter act miſe alarge 


arrear et ceſt rent eſt parcel dl ma nnor come ſuit devant et poet paſſer one 


ie mannor fans fait come le caſe de 31 iſe plo 23.1 H. 4 et 22 of. 


ple. 53-30 E. 3. Stathum, Werranty. Tertio eſt meſme rent in continu- 
_ aunce deſtate fait Fee-ſimple : Et eſt mes a fairer ceo al. le ſtattute de Limi- 
+ rations eſt oppoſitum in ſubjecto. Et les parolls ne ſane le rent in le meſme 
mannor, &c, oue ceux differences ſour ſatisfye car auterment vous comit- 
mults abſurdityes ſcilicet que continnue rent ſervice et que le Signiory con- 
tinue mes les Conſtruction eſt que le rent continue al le prim. Owner cy 
liberall pur eſtate et temedye cy free pur perception come devant imo meli- 
us cat ore il poet diſtrainer al aſcun temps et eſt pluis fort que ſi le diſtreſ- 
ſe fait expreſſement done per le ſtattute car donque poet &e releaſe mes ceſt 
diſtreſſe donque per conſtruction ne poet ce releaſe car la ley create ceo 
come vn hand mayden al waiter fur le rent. | 
Mes voet e ee demaund hors de quel wombe ceſt rent ſeck iſſue, &c, 

Reſpons hors de nul wombe forlane le wombe dl Parlament et primo E. 
6, unde ſequitur que rent ſeck eſt ſcavoy a aner commencement et donque 
un originall eſt ſcavoye eſt hors ſtattute 8 rep. 64, pur cco que ceſt ſtattu · 
te ſuit ſaie pur deux realons, &c. 

Le primer que Jurors nedoieut e' e trouble al ſearcher in temps incer · 
tain, &c. 

Le ſecond que dormant Titles paient e e dettermine. 

Le third le ſtattute de limitations Merton cap. primo Weiftminiter 
le primer cap. 39 We#t. le ſecond cap 26 coment que ceux ſſattutes con- 
fine al certain temps uncore ſi le comencement de choſe poet e e monſtre 
al le Court fait hors de eux. Et ore le ſtattute de 32 H. 8, ſwecpe touts 
ceux ſtattutes awaye come Limitations, 45 E. 4163. ſi apres le ſtattute de 
limitations de aſſiſes et devant le ſtattute de Quia Emptores terrarum 
Aunceſtours de 7. S. ſoiet infeoffe dl terre tenus de Feoffor per 
ſealtye ſet rent et Avowrye et fuir pur ceo rent ore 1 le ſpecial 
matter ſoiet monſſre per quel appeirt quant on Surye commence ciy 
eſt nul plea que Suor ne fuit ſeiſie apres le ſtattute de Limitattions de 
Alt iſes cat le Court doet indger de ſpeciall matter diſcloſe et le ſeiſin de 
tiel reut ne unque ferroit traverſe & 21 H. 7. Kell 31, per Reade mes 
ſj rent ſurvive ſoiet fait ſans date devant temps de memory. Si le fait ſoret 
de 20. 6. et ill ne unque ſuit ſeiſe forſane de 10,5, que non unque avoir ne 
unque ſeiſie eſt bone plea. 

| Ec pur ceo il eſt miſe al | bre de cuſtomes et ſervices et uncore ceſt rent eſt 
intire. Et fi home tient dl Roy imediatement, et il voet obtaine Licence a 
faire Feoffment a tener de lui meſme come eſt uſuall, & il fait Feoffmencs 
rendant rent et Fealtye ceo eſt cleerement hors dr Stattute de 32 H. 8, pur 
ceo que eſt novel tenure et le Licence eſt touts ſoits ſur record in le Chaunce- 
ry et pur ceo que te comencement.de ceſt rent, Eſt Cogniſe eſt hors dl Statute. 

Tertio le Stattute de primo E. 6, ſerroit conſtrue liberallment pur ceo 
que va al ſupportacon de rent que eſto et oue common droit. Et ſout three 
kindes del acts de Parlament primerment eſt de creation: Secundment Con- 
firmacon. Et Tiercement preſervacon et de ceſt darraine kinde eſt primo 
E 6. fi ceſt act de Parlament avoit ee done rent per expreſle parrolls ſans 
queſtion ſerroit hors de 32 HF. 8. donque ceo ne, ſcavoy pur que ne ſerrit pur 
le plt eeant ſane per le Stattute. Et ne fait le intent de ceſt Stattute a ſauer 
ceſt rent pur temps infinite, et ſuffer ceo a devoigne fruitles pur temps finite 
ſi le rent navoit ee paye pur 100 amis eſt ſane per le Stattute et payment 
per le Tennzunt a volunt revivor ceo cap. 11. 5 E. 4. 7+ E. 4. 22. E. 47 
mes ſeo agree que payement de tiel rent per mon bailie neſt bone dauer ſci- 
fin. 5. Rep, 56. fil- navoit mon Licence Et eit divetſitye inter Ordinaunce 
fait per act de Parlament per parroll :firmatine & Com, 113. Su noſtre 
caſe le Stattute de ceo ſuit pluis que le common tey puiſſit ſane cur le Com- 
mon 
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mon ley avoit deſtroy te Snorry Kell. 131. Stattute de de Marlebridge an- Mich.z.car, 


rex le ſuite de tours les Coparceners al eigne ſoer ceſt ſuite eſt hors di Stat © 
tute de 32 #, 8. pur ceo que te Searture avoit ifluit annex z ceo al ei que 
il preſerve ces al Snor : de lui tots foits a fortiori lou ceſt rent eſt (ane 
un Stattute pluis darraigne que ceſt de cy hault nature que le Stattute de 32 
eſt et ne ſaueing eeaut de ſi mult. Judgement car fi le rent avoit ee releaſe al 
Chauntery Prieſt, one condicon avoir ee iſſuit ſane Dyer 252. Carle ſtat- 
ture intend a ſanet lou ſuit, droit et poſſeſſion et nemy droit ſans poſſeſions 
mes Crosbe Juſtice contra lui: ne poet ee deny mes devant le Stattute de 
primo E. e. ſuit bone plea in a vowry pur ceſt rent ne unque ſeiſu & le 
queſtion ore eſt on le ſtattute de primo priſe (eo hors de 32. Avoit ee priſe 
que eſt rent preſerne per le Stattute de 1. Et fi avoit ee expreſs excepcon 
de ceſt rent ſerroit bone ſans ſeiſin a quel jeo agree mes jeo dye que ceſt re- 
ut neſt done ou preſerne per le Stattute ſi ne Poet prender ſon temps car 
vigilantibus, & non dormientibus ceſt reut eſt channge per primo mes nemy 
novellmenc done non eſt res alia fed alterata et ore eſt reut decke, diſtra- 
nable mes ceſt Alteracon deveigne deins temps de memory, mes quomodo 
conſtat quant ceſt rent commence, donque eſt de touts les caſes miſe per 
Telverton Dyer 133. Altes Woods Caſe 1 Rep. 47. 8 Rep. 118. & Strowds 
Caſe Latitat que co ment que ſoiet preſerue uncore il ne Poet aver ceo co- 
me devant mes la ley intende a fairer eeo come matter de profi: t al Snor 
in tiel mannor. Et jeo denye Je caſe que ſi Arreages fuerout done de vaut le 
Staztute que ſoit perde car le ley ſane le teut come ſuit devaut mes ceo neſt 
quoad le profitte mes quoad le tenure : Voier eſt que le ayowry eſt change 
car doer avowe ſnr tout le matter donque le reut vucore eeaut in point de 
a owrye cat avoit come de vant, ſeiſin eſt tours foits requiſite. Et jeo agree 
touts les caſes mile de Scire fac ias ſur record il Poet aver enx al alcun temps 
pur ceo que il ne vaier pluis onſter le Record. Mes ny in Monſtrans lou Title 
j doet vaier le Stattute de primo, et monſtra ſon tenure procedent le act de 
Parlameit ; et ceo eſt ſon title ex commencement d Tenure oue ne appeirt 
car donque le reut ne Poet ee parcel dl mannor,come eſt agree dee et le mon. 
{rrans di act ce primo eſt pur ceo que il doet avower lur le matter donque 
quant il declare ſurreut nemy create per fait on record mes doet alleadge 
ſeiſin d v nt le Presbitery diſſolue per touts les liners la ſeiſin doet ee tra- 
vers 22 H. 8. 63. 35 H. 6. Avowry. Seiſou avowry eſt le principal choſe 
14 H. 4. 2, record. Long 4 H. 6. 2. differt le difference la eſt que ſi ſingle 
perſon teignant, per rent in ayowry, ſeiſin doet &e allege per maynes de 
aicun' perſon fi pet Corporation autetment eit el ſeiſin alleadge generall- 
ment eſt bone 27 H. 8 4. Et 20 coment que avowry eſt chainge del perſon 
ſur le terre per le dtattute de 21 H. 2. uncote eſt alleadge 30 H. 6 Avow- 
ry 15 la eſt dit que ſeiſin eſt le poſſeſſion g Rep, 24. exoreſſement pur a- 
vou r eſt poſſeſſory Action ſeiſin eſt le ground de veſtre Accon. Et ſi ne 
pores maintainer te ſeiſin alleadge te Accor fait pur ceo ny ſeiſin ne eeaud 
alleadge ſon title ſaile: mes il ditque poies ſcoviour le Commencement de 
ceſt reut voier eſt que fi Poet ee moaſtre per fait ou record le tempt dl 
commencement donque per contra tormam. Foffamenti, on pet monſtrans 
del ſait poies bar le avowry Com. 9. 4. ſeiſin doet ee traverie & confeſs 
ou avoyd, et ceo et forſque deux voies . primes per coherſion de diſtreſs, 
ou per monſtrans ſait dl runcore aſcun Livers teignantin ceſt caſe que vous 
eſtis mile al contra formam Feoffamenti come Long 5 E.4. 16 E. 3. Avow- 
ry uncore ceo concern que le monſtrans dt fait eſt bien per lui meſme 10 
H. 7. 11. 44 F. 36 Avowry 76. Et auxi ſeiſin per Coheire nad lier 14 
E. 4-7-et5 E. 4. 28. 30 F. 3.5. donque ceſt Act de Parlamentneſt done 
novel rei mes de touts choles ewe devant et nemy create mes ſaueone les 
Quallities come fuit. Et ieo agree, que le teut coment ſeiſin ne unque ewe pur 
i»0 anns devant eſt in eſſe de ſane per le ſtattute fi ſeiſin fut — ſait 
Auxi le Stattute fuir fait pur le eaſe des Subjects. Et pur ceo le ca — les 
om- 
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Billingham. 
_— %% Com. 37:, eſt que leſtattute de Limmittacons et fines fuerunt ſait ſur un 
VS reaſon ſilicet pur le quiet del fnbjeR, Et ne doient ee conſtrue per imagi- 


nacon des Judges mes iolonque le parrolls del Stattute, et lou fair dit que 
ceſt Stattute ouſte les former Stattutes de Limittacons mes jeo denye ceo 
mes il done un ſhorter, cutt : Et veies le common ley devaut cenx Stat- 
tntes. Bratton dit. 52. que longa poſſeſſio quaſi ſunt me poſſidendi & if- 
ſuir que ceſt Liner account de long poſſeffion come de droit Glanrile libr. 3. 
cape 14. le limitacon de Avowrye fuit Weftminſfter . Et donque 32. plius 
ceo reſtrain, donques quant ley regard le poſſe ſſion, et le ſeiſin: eſt le pol- 
eſſion ſi ne unque avoit ſeiſin ſemble que navoit droit 8 E. I. 18 Horne : 
et jeo denye le caſe que (i navoies ſeiſin per temps hors de memory que ne 
poies vuque aver ceo Car fil gaine ſeiſin on le Tenaunt conſe ſſe eſt bieu mes 
eſt object que ceo ſaneing eſt un done mes laneing eſt reſervacon de chol 
in Eſſe devant Com. 563. 35 H. 6. 34. per Danbye 26 aſſ. 66 le Snor 
meſine, et Tennaunt: Tenaunt t ieut per ſoccage meine in Chivallrye, le 
Tenaunt devaut leſtattute de Quia Emptores fact done dl terre ſalvo. For- 
inſeco ſervitio, et le ſavant ſuit voyde pur ceo qne ſuit in ſoccage 8 E. 3 
67. Avowry 154. 9 H. 3. 1. home tieut terres per homage fealtye rent 
et auter ſervices Et Snor relesſe al Tenaunt ſon ſetuices Et le Tenaunc 
claime le terre except 15 5. Et le queſtion eſt quel rcut ceo eſt et fuit rule; 
que eſt rent ſervice; Et que il avoit fealtye al ceo incident pur ceo que 
eſt pur le faneing : et ſerroit de meſme quallicye come ſuit Parlaments 
776. la le — ne Poet vaier al choſe que non eſt in eſſe, donque tent re- 
ſerve per voy de ſaneing eſt cognize nemy dee done aſcuns foits, faveing 
Poet doner come per Statt ute de 34 H £, primer ſeiſin eſt ſane al lui lou 
navoit devaut. 

Et ceo eſt rule lou ſaneing eſt un Act de Parlament de choſe que neſt eſſe 
devant la potius quam le ſaneing ſeroit idle ſeroit un expre ſſe done come ſi 
terre ſoiet done per Parlament al J. S. ſavant 21 7. D. rent de 20 5. per an- 
num : hors de ceo que navoit devant ceſt janting done le rent al J. D. Et 
ſi in ceſt caſe le ſaneing a voit ce del ceſt rent in particular al defendant il 
avoit comance per ceſt ſane ing mes uncore i le ſaneing avoit e*e de routs 
rents et ſervices in perticular al defendant ſeroit auterment. Et eſt cafe 
on (urpluſage de rent eſt al Suor. Et le Suor peramount purchaſe le Te- 
uauncy ceo eſt ſaneing per comon ley al Suor , et le comencement de ceſt 
ſaneing eſt ſane uncore in Avowry pur ceſt ſeiſin doet e e alleadpe ct auxi eſt 
traverſeable 2 E. 2. extinquiſhment, 20 E 3. Avowry 26 H 6. H. 67 
et Li/tleton, & 0. 

Mes eſt object que le Parlament done ceſt ſaneing et les Iudges done 
conſtruction de ceo; mes jeo conceave que le common ley ne voet permit» 
ter tiel conſtruction car dong; poet extend al touts rents extinct per le ſtat- 
tute de Quia Emptores: Et jeo de nye le caſe que ſi avoit ſeiſin devant de ceo 
come rents ſervice et ceo ne ſeroit ſufficient quaut eſt ſecke car le contra 
11 Rep. 11 et5 E. 2. ſeiſin de Roſe eſt bone 20 s. eſt dee paye apres per 
19 E. 3- Execucon 163. cc, Darraniement per lauter Conſtruccon 
cenx miſcheefes voient follow que tours les Chauntery terres ſerrout rake 
up arreere et cheſcun voet dire que tiel Chauntery Prieeſt tieut terres de 
moy per tiel Charge ſans, cauſe on remedy car devaut ceſt Stattute ſuit te- 
medy per ne unjuſt vexes ou coutra formam Feoffament Fittar xb. na, br, 
10. mes ore per ceſt Statrute vous ouſte le Tenaunt de fairer ſon remedy ne 
unjuſt vexes , ne Poet aver pur ceo que eſt rent ſecke. Et in un Mad et 
Smiths Caſe ſuit a dindge in ceſt Court que hors de ſon Fee neſt bone plea 
pur ceo que neſt rent fervice. 

Avoit ee object que ſeiſin de fealty devaut ceſt Stattute fuit bone ſeiſin 
de rent pur avowry mes ore per le Stattute le Fealty eſt ale pur ceo ſi vous 
deprive lui de un remedy doies doner un auter mes fui2 ion folly nemy a 


procures ſeiſin devaut leſtattute de vigilantibus et non dotmientibus Cc. 
& 
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& ceo eſt le reaſon dl livers que le plaint ne dira ne unque ſeiſie apres le u 3. -- 

temps de Limmitacon 1 . br. avowry. 107. Seiſin Poet ee alleadge gene- 9c 
rallment mes le traverſe doet ee deins 40 anns Dyer 315. 14 H. 3. 1. per 
Brian 16. Eliza; Warnings Caſe, et aux les parrolls dl Stattuce de 3 2. ſont 
in le negative que null perſon &c. car le intention dl Stattute ſuit que homes 
ne ſerr«nt appell in queſtion pur ſervices lou le title neſt ſcavoye 5 Rep. 12.4. 
que leaſe pur anns ſerroit barre per fine pur ceo que eſt a ſtaier debares. Et 
6. E 6 br. Limmittacons Coppybold eſt Barre per le Stattute de Limmitta - 
cons, Et leStattute de a1 Jacobi doue le reaſon. Et Heiden Caſe 3 Rep. 7, 

„ touts miſcheeſes doient ee deins le remedy. 

. Objeccon eſ que le terre eſt in maynzs dl Roy de 60 auns eſt ſans remedy 
C fi ne Poet diſtrainer, apres ſans ſeiſin mes il Poet aner le terte hors dl mai- 
nes le Roy per peticon. Et Hrvey, al ceſtui intent et il teigne que le ſane- 
ing in primo que et ne done ceſt rent intant que ſancing neſt forfave dl 
reut hors dl Stattute et vaier ſolemeut al choſes preſeut Com. Wiro. teſlyes 
et Adams Caſe primo rep Alton Woods Cale, et 17 Eliza. Dyer 332. pl. 27. 
Et Perkins milt ceſt ground et ſi vous aves novell reut per voy de reſerva- 
con ne Poet ee per ſavaut mes per parroll reddendo. Et il agree que ſaueing 
in Act de Parlament aſcun foits Poet doner come in les cales mile per Crooke 
donque per ceo ſaneing in act de Parlsment, il navoit plius que il avoit de 
vaut mes ſecundo que ceo rent eſt ſolemeur alter in reſpect dl Tenure, mes 
eſt le meſme in proporcou et parcel! dl mannor, et eſt conſeſſe icy in plead- 
ing dee parcell del mannor, et tout le alteracon fait eſt ſolemeut del tenure 
ropter abſurditatem come eſt Dyer 313, que le Roy teigneroit dl ſub- 
ject. Et il dit que les Tudges in Dyer 313. ne intend que le rent veigne hors 
al Stattute, mes que le Stattute ſave ceo in meſme le manner come le presbi- 
ter primo avoit ceo et nemy come rent ſervice propter abſurditatem mes 
que le reut et diſtreſſe temaine, & c. Tertio que ceſt diſtreſſe neſt ſulemeut 
for ſque ſou eaſe et iſſuit doet ee lou neſt inter very Snor et very Tenaunt. 
2 H. 4.24 19 H. 6. 41. 14 H, 4.17. et 18. 38. H. 8. a Avowry. B. 
1:3 donque le avowrye ne change ceo. Quarto donque le conſequence 
eſt que ſ:rroit deins 33 F. 8. Et il agree le difference miſe in Sir William 
Foiters Cale, 8 Rep. 65. et in Rep. 108. cited arreere et il dit que ceſt caſe 
ja cite proue ceo mult. Si Snor et Tenaunt ſoiet: le Tenaunt fait done in 
taile le remainder in Fee la fi le Snor incroach fur le Donee il lier lui mes 
nemy ſon iſſue. Et le reaſon que il lier eſt le ſeiſin donque ſuppoſe que ſuit 
le very Snor et vesy Tenaunt devaut le Stattute de primo Snor incroach ſur 
ſou Tengunt et donque il releaſe diſtres al Tenaunt, et donque le Stattute de 
primo eſt lait uncore ſeiſin doet ee alleadge ou autermeut vous eaſyement 
leape over le Stattute et il dit que les livers differe mult in lour caſe de ſeiſin 
car aſcuns diout ne unque ſeiſie eſt bone plea 24 E. 3. 26. 39 E. 3. 34. 36. 
H. 6. 25. mes le Concluſion ore per Donor in authority eſt que doet pleade 
ne vuque ſeiſie apres temps de Limmittacon Dyer 315, 4 Rev. Bevils Caſe 
et 9 Rep. Bucknalls Caſe eſt agree le diverſity la miſe ſcilt que ceſt Stattute 
de 32 V. 8. doet ee liberalimeut expound pur le repoſe dl Subjects: & 
voier eſt que B. Limmitacon primo dit que ceſt Stattute ouſte les auters 
Stattutes de Limmittacons mes il intende que avoir priſt le force del auters 
Stattutes et le miſcheefe ſerroit, ſi tiels reuts come tie l c!t, ou commencement 
ne Poet ee ſcavoy ne ſerra deins le Stattute que people voieat ee idle et negli- 
gent in cla mant enx ſi poieat vener et monſtre reut iur ceo Stattute de pri- 
mo : et proue ſeiſin devaut le Stattute per le auntient Court rolle, ou Bai- 
I:ffes Accounts que eſt bone Evidence al Jury come le reut perbapps navoit 
ee paye pur 100 anns et perhapps Poet ee diſcharge et nul cognize de ceo, 
Et vucore ſur tie] Evidence il Poet recover per lauter conſtruccon & mes 
Hutton coutra lui: que ceſt reut neſt deins le Stattute de Limmittacons 
deux choſes ſent dee conſider : primerment coment el in quel mannor ceſt 
reut eſt ſane ; et ore il priſe effect, et avoir lou birthright in ceſt mannor 
come 
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21h. zac. come eſt di ſaueing. Secundment in quel mannor nature ceſt rent eſtoiet al 
Com. Banc, 


ceſt iour : Tout que eſt die del auter part adhunc conſiſte de 3 obejections 


VN folement, &c, 


Primerment que ceft rent eſt novel rent et ſe comencement de ceo ne po- 
et ee ſcavoy donque le conſequence eſt ore ſeiſin eft neceſſary deꝰe alleadge 
Et tertio que doet ee liberall Conſtruction de 32 H. Et ils conclude (ur le 
danger de ceſt Conſtruction, que be Tenaunt ſeroit ſans remedy fi rent ſoiet 
claime primerment ceſt ſtattute de primo eſt ſolement confirmation: mes in 2 
ſcun mannor creation de ceſt rent in quantity del bene fitte on eſt deꝰe conſi- 
der quel force le ſaneing avoit car eſt agree que fi jeo done ceo rent donque 
dehors ceo ſtattute de 32, Et appeirt que ceo rent port effect dl ſaneing 

jcunque doet c'e alleadge in avowry et ſans quel na voit title done eſ- 
fe al ceo mes ciy le ſaueing de neceſſity doet “e alleadge ergo, &c. fancing 
in le ſtattute doet aner conſtruction ſolonque le matte ſi ne ſoiet repuꝑnant. 
Et le ſtattute inteode que les averont lour Suoryes arreere, per le ſaueing 
in 31 H. 8. de Monaſteryes on rent ſervices ſour except et ieo avoy vewe 
les liuers et arguments ſur 14 Eli. Dyer 313. Et la leopinion de 
Meade eſt que le terre ſerroit ore tenus de deux Suots et Roy et veiel Suor, 


Et eſt reaſon que le Tenure ſeroit revive auxi pur ceo jeo agree que le 


ſtattute primo ſeroit expound hberallment : et compare ceo one àuters aun- 
tient Stattutes de tiel nature le ſtattute de 7 E. 4. carp. 5, eſt expound que 
fi Tenauncy veign al roy per attainder, et graunt al auter que le Suory dl 
common perfon ſerra revive br, Revivor 9. Et uncore le ſtattute eſt penned, 
come ceo eſt iſſuit que eſt Equity que ils que perde lour Suoryes fans lonr 
default que tiel ſaueing ſeroit liberaliment expound Carfi fe Suory fuit ex- 
tinct per aſcun act dl Suor ceſt expoſition de diſtres ne ſerroit mes ſur ceſt 
ſtattute eſt expound que il aver diſtres pur ceo et de comon droit & jeo 
compare ceo al caſe de rent, fait ſur auter ſtattute. Le ſtattute de 27 H. 
8. de uſes ou fi home ſoiet ſeiſin de terre al intent a paier rent a) eſtraun- 
ger le ſtattute fait ceux ren's bone, et done diſtreſſe al party pur eux: et 
nul de ceux rents ſour de deins le Stattute de Limications, et fi feoffmenc 
ſoier fait al ceſt iour al intent a paier rent al eſtraunger on, &c. ſi poet 
deſtrainer fur ceſt ſtattute coment nul clauſe ſoiet de diſtreſſe come Dyer 36. 
3 Pio. 21, &c. Et ceux rents avoient lour birth right de ceſt ſtattute per 
cauſe de diſtreſle done iſſuit eſt in noſtre caſe: voier eſt meſme le rent in 
tout quallityes beneficial : et in meſme le quantity et parcel del mannor 2 E. 
2 Extinpuiſhment 6. et come eſt in Bevel; Cafe ſeiſin devant eſt bone ſei- 
ſin : apres (i ne de veigne rent ſeck perſon act demeſn et le Signiorye fuit 
dl part le mier le rent vaier al heir dl patt le mier mes le Stattute done ceſt 
Conſtruction: Et le matter de avowry eſt ſur le ſtattute et eſt tiel avow- 
ry que vous alleadge nul ſeiſin que forſque devant le Stattute. Et un tenure 
devant que eſe ſoſement a faire hai able daner benefit per le Stattute, fi 
avoit e“ e un particular ſaneinꝑ de ceo rent eſt agree que ſeroit hors dl Stat- 
tute de Limitations. Et jeo die que ore eſt tout un car quant il avoit ſon 


caſe appear al nous eſt tout un come ſi ceſt tent avoit ee ſane, car quaunt un 


graunt eſe generall eſt averrement devant les ludges de un particular de'e 
deins le general eſt lout un come avoir &e graunt come le caſe eſt 
30 E. 3. Avowry on le Roy graunt al Corporation tiels Liberties que au- 
ter Corporation avoir, &c. et 6 E. 33. B liels caſe et ſeroiticy in Chres: 
et nemy in act de Parlament, et coment Je commencement de rent ne Poet 
ee conus uncore ceo COMIENCeMent eſt ore per ſaueing Poet ce conus come 
le caſe eſt per Athowe quel il agree dee bone ley, &c, Et ſi ſoiet Suor et 
Tenaunt per Fealty et rent de 20 f. et le Fuor confirme a tener per rent de 
10s. eit fait per le fait et uncore fuit devant. Et fi Judgement eſt bien 
ground pur avowry pur ce ſi ce le Stattute de primo participate del eſſee 
de ceſt rent eſt hors del Stattute de 32 H. 8. eſt difference inter rents et 
lauters three choſes limitte & voier eſt que fuit fait: pur le repoſe del Sub- 
jets mes coment que nul conſtitution Poet gain inlargement de temps 
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limit uncore divers choſes ſout hors dl Stattute come ou releaſe eſt fait al te Mich. 3. cr. 


naunt cy long que J. S. avoit iiſue de ſon cor ps. cc. Et in le 3 primer choſe B. 


reſtraine per le Stattute doet eꝰe ſeiſin mes in Caſe de rent ſeiſin in ley eſt ſuf» 
ficient pur ceo in caſe de ſeiſin pur in rent lexpoſition eſt pluis favor blemen- 


pur les Subjects. Et in Beovels Caſe appeirt que ſeiſin de f eſt 


ſufficient ſeſin pur le rent, et uncore le Stattute ſour. That none ſhallt 
make Titles to any rent, &c. Et Dyer 278. ne un al Formedon in deſcen- 
der car coment le Stattute eit al repole des Subject uncore tour droits doet 
ee preſerve & coment que fait alleadge on miſchief que le Tenaunt navoit 
aſcun anſwer car primerment fil navoit aſun Tenure devant le Stattute 
ne ſane ceo et pur ceo il poct traverſe le tenure, Secundment fi ſoiet nul 
ſeifin devant le Stattute neſt ſane donque icy ſeiſin neſt alleadge devant le 
Stattute mes, nency apres car neſt neceſſary de e alleadge mes on eſt tra- 
verſable fi le Roy voet doner Licence a fair Feoffment a tener del Feoffor 
ſi tent ſoiet reſerve neſt requilize de alleadge ſeiſin come fait dit mes pur par- 
ricular reſpons ceo die que ſerva inconvenient que il que perde ſon Suory: 
per ceſt Stattute de 32 /1.8. ſerra confine al certain temps de aver ſeiſin de 
ſon rent. 

Ad ©e object que ſi nul ſeiſin ne ſoiet bone plea ſerra difficult a trover ſi 
Chan ntery terres fuerout charge one les rents per quel Avowry eſt fait 
quant al ceo jeo dye que 31 H. 8. de Monaſteries ou eſt enact que le Roy 
et ſes Pattenorees teuerout Abby terre diſcharge de diſmes ſicome le Ab- 
bot eux teigne eſt uſuall ifſue miſe in triall fi ne Abby fuir diſcharge ou ne- 
my & non ſolement doet inquire ſil fuit diſcharge ou nemy al, temps del diſ- 
ſolution come in Drakes Caſe eſt in ceſt Court aſcun voile ancriſſue de e 
priſe ſoleme nt ſi le Abby teigne terres diicgarge al temps de diſſolution 
mes fur demurrer fuit rate que le Sury doet idquire fi le Abbee avoit aſcun 
cauſe a tener les textes diſcharge al temps dl diſſolution car ſi fic doaque 
le Perrentee ſerrour diſcharge coment le Abbee teigne diſcharger al temps 
de diſſolutiun, &c. Et uncore ny tiells iſſues ils inquire de tiel auntient 
temps come poient deins, ceſt ſtattute de Chaunteryer pur rent due hors de 
Chauntery terres : Auxi nota que le plt ne poet traverſe ſeiſin inceſt caſe 
car neſt alleadge per le defendant et ne auxi, beſoigne deꝰe &c, Dyer 305, 
6, mes doet vener eins de fon part que poet aver advantage dl deſaule 
dl ſeiſin et il doet demaund judgment dl Avowry, pur default del leiſin, 
&c. Admitte que ſuit neceſſary mes quant al ceo le plc avoit bien plead 
cat il ne traverſe ceſt ſeiſin que fuit alleadge mes monſtre ceo per voy de 
replication : Mes Richardſon Chief luſtice argue pur le Defendant, Eſt dee 
conſider primerment i ceſt rent ſoiet ſaue. Secundment coment eſt ſave : 
et cement fi le rent eſt ſane per primo E. 6. ſoiet tier hors de 32 H. 8. 
Primetment ceſt rent eſt ſaue car le ſaueing eſt general a tours rents, &c. 
which they have or of right ought to have or might have had. Et ceo eſt 
untimely et effectuall ſaueing nemy un flattering ſaueing voier eſt ſi rent 
ſoier un faits extinct per eſcheate deferre al Roy que ſaueing ne Poet re- 
vive ceſt mort choſe come eſt 27 H. 8. br. Parlaſtent 77. mes per ceſt liuer. 
Et Daves 264. 4. appeirt que choſe in eſſe come noſtre rent al temps dl 
fea'ans de un act poet ce bien ſaue per un ſaluo : Et nemy ſemble al Dean 
de · Nerwiches Cale in Wallknghams Caſe 563, lou leaſes merge ne Poet cꝰe 
fave per un ſaueing. Et iſſuit. Dyer 23 Pls, 2. Le Stattme de Mo- 
niſteries done al Roy terres del Abbots in meſme le plight ſauaut droit dl 
E ſtraungers, Et donque le Abbott de Ramſey apres le act graunt le pro- 
chin avoidance al Mewnragne Chief Iuſtice que donque ſurrender uncore 
ceſt de ſaluo ne extend al ceſt future droit et title de Monntague Carper 
le former part dl act de Abbot fuit diſable a graunter ceo et il cite 313. & iu 
primo Rep. 47 4. et Kell. 104 4. ore le averment in le pleading que le Snor 
#ind/or fuit ſeiſie de ceſt rent per le maynes darraine Presbyter proue per 
moy que ceo fait rent in poſſeſſion & iſſuit bien ſaue, que neſt ſolement 
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. 3 Car, rent in droit. Etnncore jeo teigne que le rent in droit de quel naver ſeiſin 
com, Banc. devant le Stattute de _ E. 6, uncore eſt ſane per le Starture. Et i poies 
U bappen ſeiſin apres, le ſtattute & ſi fuerout arreages due devant le Stattute 
jeo teigne que ceux ſort ſane : Car ex vi termini le Suor u doet aver 
ceſt ramt in the ſame Mannor come devant le Stattute et devant ceo il doet 
aver Arreages. Et neſt ſemble al Ognell: Cale 4 Rep. car la le Suory fuit de- 
termine per le act dl Suor meſme et donque eſt reaſon ſerra perdue mes icy 
eſt determine per le Act in ley, Et fi ceux Parrolls rents in ſuch Manoor ne 
voient ſane Arreages al Suor uncore ſont expreſſement ſane al lui per auters - 
Patrolls deins le ſaueing. All commodities, duties, &c. deins quel ſans 
doubt Arrgages fout includes Et jeo ne conceive le reaſon pur que les fea- 
ſons de 31 H. 8. de Monaſteries except rents hors de long ſaueing intant 
que fuerout verement due hors de les Abby terres. Et le exception des 
rents fuit omittant ceſt exception in primo E. 6. monſtre de lui dee que 
rents ſout ſane icy. Secundment donque coment ceſt rent eſt ſane: car 
Crook, a& dit que ſaluo eſt ſolement Parroll de exceptiou et nemy create | 
choſe de novo jeo agree in proper Parlaunce doies aver Parolls de revew- | 
ing ſi vous create rent chofe de novo create contra reddendo 2 H.3.Graunts | 


r 


89. Graunt de parſonage ſavant al Graunter preſentation del viccaridge 

eſt bone 35 H. & 34. 12 F. 4. 1. ſaluo ſane ſolement choſe in eſſe et iſſuit 
ſaluo dominico ne ſane ſolement le auncient ſervices et releaſe al Tenaunt ; 
per fralty et rent ſauant le rent uncore ceſt rent eſt rent ſervice come de- | 
vant. & fealty incident iatant que eſt le auncient rent et 26 Aſs. 66 et ouſter N 
coment les Parolls in le ſaueing in primo E. 6. ſout ſuch rents. Et ceſt 
Parroll ſuch neſt Parroll de ſimilitude uncore jeo ceo voile agree que ſour 
Parolls de fealcy, et tant amount come le meſme in quantity profit & temps 
de payment mes nemy the ſame in formality, et in quallity les Parrolls del 
Stattute ne alter ceo mes le Conſtruction del ley ſar les Parrolls de primo ad 
alter ceſt rent ſervice dee rent ſeck ſi fuit devaut le Stattute. Tenaunt pur 
vie dl Suory le remainder ouſter in Fee le rent alera accordaut pius le Stat- 
tute ſi Iſſuit fi ſuory devant fait deſcend dl part le mier loufuit ſur con- 
dition de rent pius primo E. 6. ſerra, in meſme le plight mes in quallity neſt 
ceſt rent eſt mecrement un rent ſeck : Jeo agree que le veiel ſeiſin ſerve pur 
ceſt rent quia le Suory eſt extin& per Parlament nemy per le Suor mefme 4 
Rep. 11. mes pur ceo que le Parlament ad deſtroy le Saory et ſaue ſole- 
ment le reut eſt reaſon — ceo ſerra favour et jeo teigne que primo E. 6. 
done diſtreſs pur ceſt rent deins ceux Parrolls ſane in like manner, as if this 
Act had not been made. Et in Lirrleron 13 2. le common ley done diſtreſſe 
pur ceo que le mea ſualty eſt extin ſans ſon act; mes ny in noſtre caſe rent 
eſt novel in natnte et quallitie primo E. 6 · ſuit ore rent ſeck & eeaunt diſtrain- 
able de common droit, &. 

Tiercement ceo teigne que eſt hors del Stattute de 32 H. 8. car le Stat- 
tute extend ſolement al Avowries & Conuſances, nul Actions & Conuſan- 
ces ſouts hors de ceo come appeirt per 9 Rep. 3 3+ Bacalali Caſe, & 4 Rep., 
11. Bevells Caſe Com, 9 & Woedlards Caſe, 8 Rep. 64. Foſters Cale, 
Avowry pur ſaueing Fealty pur covering ſale del Suor ou pur writing ſur lia 
ſout hors de ceſt Stattute et iſſuit touts accidental ſervices et un uncore les 
Parrolls ſout ſhall make avowry for any tent ſeck eſt hors de ceſt Stattute, 
pur ceo que done nul Avowry pur ceſt Charge de rent per fait rent ſervice 
due per Reſervation deins temps de memory eſt deins ceo. Et jeoteigne 
encounter 7el{verion que rent per preſcription eſt deins ceſt ley carnient ob- 
ſtant que ſeiſin doet ee alledage in avowry pur ceo uncore le ſeiſin neſt 
traverſeable mes les preſcription ou compoſition que eſt le fonndation de 
ceſt rent 26 H, 8. ple. 4. un Avowry pur rent per preſcripton que un doet 
paier lui pur comon en ſon terre la al fine Firz berball; dit que le Avowant 
doet alleadge ſeiſiu mes jeo teigne que ceo neſt traverſeable & neſt pardon 


pur default de ſeiſin car viendt obſtant que eſt & 14 H. 7. primo. — rent 
: charge 
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charge eſt Graunt devant temps le memory & nul poſſeſſion monſtre de . 3 
ceo dein temps de memory que le Grauntee eſt ſans remedy ceo doet in- . com. 


ee intend que ne poet compeller le Graunter a douer ſeiſin mes fil happa 
{eifin un foits eſt bone & ou apres mency le ſeiſin mes le preſcription 
doet ee traverſe: Et jeo agree que eſt mule regarded in noſtre ley, ceo 
eeant de droit. Et que ſeiſin per manes de Stranger on de un Infant eſt 
bone come eſt in Bucknalls Caſe, mes ceo eſt ſolement in caſes lou ſeiſin eſt 
requiſite. Et ¶¶ iſin eſt ſolement neceſſary la lou il eſt traverſeable et lou il 
eſt traverſeable & lou il eeunt ewe per incroachment il liera ſeiſin & ver- 
bum operativum deins le Stattute de 32 HF. 8, eſt matter inter very Suor 
& very Tenaunt pur rent ſervice come Foſters Caſe mes noſtre Caſe eſt de 
de Avowry per rent ſeck & in eeo ſeiſin. Jeo teipne que neſt material. Ec 
jeo teiꝑne que ſeiſin neſt traverſeable mes lou ſeiſin, per incroachment le in 
Fucknelis Caſe & Wrodlands Caſe: le difference four miſe lou Tenure 
ferra traverſe & lou Seiſin. Et fur tout ceo appeirt que Seiſin neſt matteriall 
eu incroachmeut ne nomminer donque ceo mitt le Caſe que Suor Windſor 
pius te Stattute de primo Ed. 6. uſe incroach un Chien ceo ne noyer le Te. 
naunt in Avowry pur cco que le Stattnte de primo E. 6. eſt le title dl Suor. 
Et il poet avow pur nul choſ fi non ceo que eſt ſane lui per le Stattnte mes 
quant al Caſe miſe per Harvey devant le Stattute. Suor Find(or la in- 
croach 20 8. lou ſon auntient rent fuit 105. et donque veigne le Stattute 
ſouth favor. leo conceive que il in apres bien Avower pur ceſt 20s, pur 
ceo que ſeiſin eſt bone Title inter. Suor & Tenaunt in Avowry apres le 
Stattute le Tenaunt eſt laiſe in meſme le plight come S tattute troue lui 
Aux le Stattut de primo E. 6. ſane touts ſuch rents as any have, or m ght 
have had iſſuit que il ayunt ceſt rent per Incroachment quant eſt fait per le 
Stattute ceo eſt ſane al lui, & c. 

Mes ore eſt a voier coment doies demea n vous icy in Avowry pur rent 
Seck 9 Rep, Aſconghs Caſe monſtre quant avows nemy ſur very Tenaunt 
doics a vower ſur le matter & mittromus de rent Graunt per Equallity 
de partition quel eſt diſtrainable common droit el Poet ce Gravne tans fait 
bots de melme terre quel eſt in part tion 33 H. 6 & doet intend tur le ceſt 
in a que le Graunt 21 #,6. 2. 6. 15. 8 E. 3.16, &. Mes ore pur le rent 
ſi avows ne doies alleadge ſeiſin. Et i vous alk adger ceo uncore neſt tra- 
verſable mes avowry doet ee fur le matter. Et Incroachment ne avoyer 
iſſuit lou mea ſnalty neſt conveigh for que a! ſurpluſage ſeifiu neſt tra verſe · 
able Incroachmeurt ne noier, Et pur ceo eſt hors de 32 H. 8. Et ceo ne 
feavoy Caſes lou de rent ſeck eſt diſtrainable de commrn droit ſeiſin Poet 
ee traverſe fi foret alleadge. Et fi aſcun puiſt ee monſtre jeo ne doubt 
mes ceo voet ee alleadge per aſcuns des ſreres & come rent ſur partition 
attend fur le terte &. iſluit ceſt rent ſeck que eſt ſane per ceſt Stattute 
ala one le mannor, et eſt parcel de ceo come 21 A/. 23- rent ſeck eſt par- 
cell ef? mannor ou arterwent le defendant ad Title al ceo, oc. 

Od jection eſt que eſt cy veiel que le comencement de ceo ne Poet ee conus 
et eſt nul fait deceſt rene, Er coment ne doies alleadge ſeiſin de ceo in A- 
vowry uncore jeo poy monſtte que navera ſeiſin deins 40 anns. &c. 

Reſpons eſt que ceſt tent comence dee rent ſeck per primo EA. 6. & ceſt 
Stattunte avoit meſme le orce a preſerver ceſt ren: hors de 31 HF. 8. come 
un fait ou record ad ve. Et le Stattute al rent eſt ſic-me le prophette que 
raiſe de mort le fitts dl widdow & done vie al lui de fi:cs fait in vie devant 
mes uncore bien Poet ee dit que le prophet done vie al lui iſſuit ceſt rent 
fuit occide per les premiſes del Stattute per 1 E.6, le ſaueing ſait ceo un 
in vie que eſt le al me de ceſt rent. Et par ceo celt ſaluo doer ee monſtre 
in avowry pnr ceſt donque 7 E. 4. 27, 19. E. 44+ St le comencement 
del Suory Poet ee monſtre ne doet ee alleadger teifin iſſuit de rent et 
coment que jeodoye in mon Avowry monſtre que la fait ou rent ſervice 
devant ceſt Stattute uncore ceo doye rely ſur le ſaueing de ceſt __ 35 
H2 * 
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Executrix of Henry 8 E 
HNHaſſel. Debt. 


Micb-g c. H. c. 3.4. 22 H. 6. 3. Avowry 73. Si Suor confirme a tener per mein- 


der ſervices ſi ſoiet recite in Avowry eft ſufficient ſans ſeiſin & nul inchroach- 


LAWNS ment pius tiel Confirmation noyer, donyue ef} un fait original ou un con- 


firmation ſur in caſe dee hors de ceo Stattute de 32 H. 8, iſſuit voile le Stat- 
tute de primo E. 6. Creoł ad agree fi le ſaueing ad ee particular de 18 al Su- 
or Windſor que eſt que celt caſe neſt deins 32, donque averment fait ceo cy 
certain. Et fi le ſaueiug eſt ce al le Suor Windſor, All rents by which che 
Land is beld of him donque avoit eft bone : et hors de 32 H. 8. 
Objection eſt icy elt generall que nibil certi implicar, ic. mes cet tum eſt 
certum reddit poteſt come les caſes miſe cite per Hw'ton quel jeo con- 
ceave auxi fur le matter al primes, le Roy graunt eaſdem Libertates que &. 
avoit Poet ce fait certain per averment que S. ad ticls Liberties, &c. 

ObjeRion 32 H. 8. doet ce priſe liberallment» Voier que all Avow- 
ries & Conuſances mes le Stattute eſt de petit faire car fi replevin ſoiet con- 
vert al treſpaſſe eſt hors de de ceſt Stattute 10 H 6, 1. Long 5 E. 4. £7. 
Et in treſpsfs poier traverſe le tenure non ſolement le (eifin hors dl Avow- 
ry in que le Avowant eſt Actor, &c. ObjeRion 32 H. 8, ſuit fair pur le te · 
poſe & quiet des homes, &c. 

Reſpons ſolement in Actions deins ceſt Stattute & in eux le Srattute 
avers liberall Conſtruction que urors ne ſerta inveigle quel daunger ceſt icy 
pur ceo que le Stattute fait Title ee Accounter & eſt nul m: ſchief car poics 
traverſe le tenure ou ſeiſin devant le Stattute de primo E. 6. &c. 

Mes adee dit que Stewards books Courts Rolls ou Bailiffs accounts poĩeat 
ce monſtre & port eins pur Title al rents extinct per leaſes ou, &c. uncore 
jeo die que ceux matters doient ee laiſe al lury & tiels choſes in eux meſmes 
ſout bone Evidences nous veiennus 7 Rep. Farmers Calc que le ſtattute 
de Fines eſt avoid per fraud & agreement des parties & ad ce confeſſe poiet 
toller. Le Caſe bors de 31 H. 8. come releaſe. 


Executrix of Henty Haſſel. 


Jone Haſſel makes a Leaſe to H. Raſle! of ; Tloſes fo; zo pears, if 
he hond ſo long uve. Henry Haſſel dies, and debt is bzought a- 
gainſt his Executoz fo2 rent reſerves upon that Leaſe , who pleads that 
befo:e the day of papment, he aſsigned two of the Cloſes to a Stranger. 
And demurrer Judgement was given fo2 the Plaintiff, Foz if 
there had been an aſgignment of Heary : Jf he did not give notice to the 
Leto; in acceptance of ths rent, he ſhall be charged. Quod nota» 


Judgement in Debt. 


I F Judgement be given in debt, and a Scire facias bzought againſt the 

Executoz, who pleads ne unque Executor, ne unque Adminiſtrator, 
&c. And it was found again him, pet it was agreed by the Court 
that the Execution ſhall be de bonis Teſtacoris tantum. Foz that, that 
the Crecutfon Mall have relation to the Judgement. And the Scire faci- 
as is to make known that they had not Execution upon the firſt Judgment, 
which extends to the goods only of the Teſtatoz. And ſo it was ſaid by 
Moyle Pzothonotary, that it was rul'din 5 lac. in this Court. 


It a Judgement be given in Debt. and the mony is patd to the Atto2- 
ney of the Plaintiff, Although that the mony miſcarry with the At- 
to mp, pet the papment is good, Bat if a @crivener is tmploped ge- 
nerally to pat mony to uſe foz a year : and the mony is paid to the cri 
dener, who bzeaks, oz does not pay the monp , The papment docs nat 

ex- 
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In Avovvry. 83 A Prohibiti- 47 


na | on, &c. 
excuſe the party. But if he receives it by ſpet ial Command, tc. chat is & ich. c. 
good cauſe of Equity, Com, Bane, 
LWOWNg 
In Avowry. 


JN an Avow:y fo: Dammages feaſant, the verdict ts found foz the 

Avowant ; And a Retur no habend, granted to: the Tattell, and a Ca- 
pias ad ſatisfaciendum fo the Coſts and Dammages are payed, The 
Sheriff cannot exccate the Recurno habende. But if it be executed 
and Cofts afterwards paid upon the Returno hadendo; A Writ Deſi 
conſtare poterit ſhall iſſue to the @heriff, ſoʒ delivering the Cartel, upon 
a ſurmiſe and payment of the coſts, xc. 


A Prohibition. 


| þ —— moved fo2 a P3ohibition, foz that, that an Execatoz who 
reſided within th? Tower, ( which is a peculiar Juriſdiction as ft was 
ſarmiſed ) was ſued in the Pzerogative Court foz a Legacy; and that 
upon the Statute of :3 H 8. cap. 9. And kenden ſaiv, that a Pzvhibiti- 
on might not be granted, fo2 two cauſes, 

Ficſt, The Statute is genctal, That no perſon, &c. then there is a 
p:oviſo , That this Statute does not extend to any probate of Wills in the 
Prerogative Court, Then a Legacy cannot be recovered in any other 
Court, Foz if a Will be pzoved there, no inferiour Ozyinarp will 
menvle with that TUill; and alwafes they had the execution of ati Mills 

zoved there in that Court 

Secondly, Jt is pꝛetended, that the party is cited out of a particalar 
Juriſdiction. Bat that is not a Juriſdiction within this Statute. Foz no 
Juriſdiction is intended, but where there is an O2dinary ; But in the 
Tower of London there is no Dzdinary, But it is but as aLozd 
=y Pannoz , who had pzobate of Wills : which is but a lap Juris 

gion. c. 

Thirdly, There is no Ectleſlaſtical Jurtſdiaton there, But Da ven- 
port replyed, That although ſoꝛ the pzeſent time, no Eccieſlattical Jurtf- 
dictfon fs executed there, becauſe the Loy is dead; Vet Spiritual Jarif- 
diction is executed there, Hutton ſatd, It there he cauſe de bonis nota- 
bilibus, Then the Archbiſhop had the Pzerogative , and might cauſe 
the p2oving of the Will. But it food with reaſon , That where an 
Executoꝛ is tyed to perfozm the Well, which may be there ſned , and the 
p2operty of ſute ought to be there, where there is cauſe of ga- 
tive. Harvey, It there becauſe of P2erogative, and p2oof of the Will 
in the Pꝛerogatibe Court. Pet in the intertout Juriſdiction, the party 
will be - ———_— to p;ove the Will alſo, But by Crook and Hutton 
minus juſte. 


An Action of Battery. 


A NK Action of Battery is bzought againſt two , and one dies befoze 
tryall, and ft wasentred upon the Roll, Bat tho Venire facias 
was awarded againſt both, and da mmages aſſet, And by Yelverton, 
ft cannot be amended. Foz it was not the Ac of the Court, but of the 
Jury; o that now dammages cannot be ſeverev, Fo2 although de may 
bave the entire dammages againſt which be will, pet if they be ſederd 
you will then ouſt him of his Election, Quod non fult neg acum. 


Garton againſt 


A prohibition, 8 3 Mellows 


— 


A Prohibition. 


N a Motion fo2 a P2ohibition , where the ©2dinarp would make di⸗ 

tribution, Jt was agred ( Richardſon being abſent ) Chat if the 
©2dinary commits Adminiſtration to the Wife of the Inteſtate; that he 
cannot revoke that. But it he grant Adminiſtration to one as Procheia 
de Sank, and another moze near of Blood comes; He map revoke. 
And becauſe the Admintſtration being granted all the power of the Oz di⸗ 
nary is determined, and then he cannot make diſtribution ; And if the 
Adminiſtration be one time juſtly granted, the Oꝛante had a juſt Inte. 
re ſt which cannot be revoked, And although it was urged that thoſe 
P2obtbitions were not granted untill. of late time; pet they ſay , thoſe 
things paſſed Sub ſilentio. Yelverton, Thep cannot grant Admi⸗ 
ftration befoze a diviſion was made, And by Crook and Harvey. An 
Action upon the Caſe lyes againſt the Oꝛdinary, it he will not grant A v- 
miniſtration, where he ought. And at an other day it was moved by 
Finch Recozdet, That ſuch a P2ohibſtion could not (Mae in one Davyes 
Caſe, And Richardſon ſaid, That becauſe, that that Cafe was a Caſe of 
Exttemity. Foꝛ Davyes had not any thing 02 po2tion allotted him by bis 
Father who was dead, And his Pothcr who was Avminiſtratrix , 
turncd him out of her Honſe without any maintenance; topped the 
Pꝛohibition which was granted befoze. And ſaid that it was in the 
diſcretion of the Court to grant ſuch a Pꝛohibition oꝛ not. But Harvey 
and Crook ſaid ſccretiy between themſelves, that it was not in the dilcre⸗ 
tion of the Tourt, 


Garton againſt Mellowes 


AN acſonjof Battery was bzought by Garton againſt Mellower+ 

And the Plaintiff pleaded a Recovery by the ſame Plaintiff to: 
the ſame Battery in the Kings Bench againſt another who jopned in the 
Battery. And the Piaintiff replies Nul tie! Record, Upon which they were 
at iſe; and the Reco2d was bꝛought in at the dap aſsigned. And theſe 
tarfances were objected fo2 to make it fafl of a Recozd. 

And firſt, The award of the Diſt. jurat. in the Kings Bench is Coram 
domino Rege. and there it was Coram domino nuper rege. But not al- 
— Foz the King died befoze the Plea there, and then it ought to be 
ſo pleaded. 

@ccondly , That in one Recoꝛd the Plaintiff is GCeneroſus, in the other 
Armiger, Brampſton ſald, That that was ſuch a variante which could not 
be amended, Dyer 173. One recovers in debt by the name of l. Cives 
and Sadler, And the Defendant bought Erro, and removes the Reco2v 
inter J. Civem & Salter, c. And it was rul'd that the Recoꝛd was not 
well removed upon that Writ, Dyer 178. Plo. 8. Upon Nul tiel Record 
there was a variance in the day of the Return of the Exigent, and in the 
place where the Outlarp was pzonounced; And adjudged a vartance 
which could not be mended, And now here thcre cannot be an amendment 
becauſe it is after trpall. Anz by amendment, there might be a cauſe 
of changeing the Plea, 5foz he took that Iſſue, by reaſon of the vartance, 
and alter verdi there cannot be an amendment, Mich, 2 Jac, Kings 
Bench, Tayler and Foſters Caſe, In an Ej ctione firm, upon a Leaſe 
made 10 Junii, and upon not guflty pleaded it was found fo2 the 
Plaintiff. And in Erro2, it was aſsigned fo2 error, that the Jmparlance 
roll was 10 Junii , and Iſſue roll the 12 Iunii: and it appeared there 
was a raſure. And it was agreed, that if it was after verdic it could not 


be amended, Atthowe, This variance is not ſubſtantiall. And the caſes 
put 


— _— — 


Smith againſt 2 Hodges againſt 49 
| Sacheverill. 5 Franklin. 
put do not make to this caſe, Foz Salter and Sadler are tiyo (averall ich. 3c. 


Trades. And it cannot be intended the ſame man; ſoꝛ he may varp in . lar. 
dis action as de pleaſes. But the Court ſaid nothing to that Cx cep. 
tion 


Thirdly, In the Recozd of Niſi prius there was another fault. Jt was 
agreed, that a Paterial vartance cannot be amended, Yelverton ſaid, 
That he might dave new Execution. Foz he pleaded a recovery 
and execution in Bar, and that they came to take, whercof he had failed, 
Foz that it ſtood now as another battery, Fozit does not appear by 
the Declaration of the Plaintiff, c. | 


Swith agaiaſt Sacheverill, 


N Agjan of Matt is bz ought by Smith again He . Sacheverill, and 
A declares, Whereas Henry Sacheverill the Gzandfather was ſeiſes 
of theſe Lands, he levyed a Fine of them, to the uſe of himſelf £03 lite, 
with poet to make a Leaſe foz thꝛee lives, and after to Smith hig ſon foz 
his life, the remainder to the firſt begotten ſon of Smith in taple, The 
G}andfather makes a Leaſe fo2 thzec lives, and dyeg, and Smith and his 
firft begatten ſon bing this Aaton of Waſt againſt the Leſſee ; and they 
alligne their waſt in killing red Deer in a Park; and upon nul waſt plea- 
ded, it was found foz the Plaintiff; and Finch Recozder moved in 
arreſt of Judgement rt, foz that thep aſigne the waſt in a Park, where 
the walt is in Land, &c. 

Secondly, Becauſe that that Aaian did not lye fo2 them bath alike 
foz if the Gzandfather, and he in the remainder in taple, had joyned in a 
yet they could not joyne in walt. The Books are, If Tenant fe, 
| and he in the temainder jopn in a Leaſe, thep may alſo joyn with 
; 21 H. 8 14. Although 19 H/. be other wiſe. And 2 H. 5. 
1 Sir William Langfords Caſe, Two jopnt 5 ta the Heirg of one 

of them, and they make a Leaſe foz lite: And it was adjudged that they 
might jopn in walt; foz the Tenant foz life had a reverſion fo2 lite, and 
dad not made any Fozfeiture, It the Gzandfather and he in temainde t 
dad joyned in a Leaſe, and afterwards in walt, it had been naught ; foz 
: the leaſe came out of the firſt root, And it was reſolved Tr. 2 Jac. Kings 
Bench, Poole and Browſes Caſe, That one in remainder cannot have 
walt, where there is an intermediate Cate foz life. Yelverton and 
Hatton did not believe the Caſe of 2 Jac. Crook, If there be Tenant foz 
life with ſuch a power, & c. of Lands held in — be map make Leaſes 
foz life without Licence of Alienation, and moves this cauſe, Yel- 
verton and Hutton. Foz the waſt being aſſigned in a Park, it is good; foz 
a Park is Land, Sed adjournatur, 


Hodges againſt Franklin, 


Tx” and Converſion is bought by Hodges againff Franklin, The 
Defendant pleads ſale of the Goods in Marlborough ; which is a 
Parket overt, and the Bar was well pleaded ; and an Exception was ta- 
ken ; Foz that, that it is not ſaid that Toll was paped. It was ſaid by 
Hatcon, That there are divers places where no Toll is to be paid upon 
ſale, in Parket; And pet the pzoperty is changed, and Judgement accoz- 


dingy, 
Grimſton againſt an Inn. keeper. 
Aan Action upon the Caſe, it was ſald at the Bar, and not gain-laped, 


Chat they ought to ſay in the Declaration, Traſiens. hoſpitavit, foz if 
de board or ſojourn foz a certain ſpace in an June, and his Goods as fob 
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50 Wilkins againft Ireland againſt 
5 Thomas - | Higgins, 
Mich, 3 car. len, the Action upon that is not maintainabie: And fo; omiſſion, although 


% . 
Ju 0 


the Uerdic was given fo2 the Plaintiff, Judgement was given Quod 
nihil capiat per billam,upon fault of the Declaration, and he paid no Coſts, 


Wilkins againſt Thomas. 
T was ſaid by the whole Court, That a conſideration is not traverſa- 
ble upon an Aſſampſit, but they ought to plead the gencrall iNue, and 


[2 iv 47 e the Confideratton ought to be given in Evidence. 
4 


Ireland againſt Higgins. 


eland bzought an Acton upon the Caſe againſt Higgins, foz a Gzep- 
hound, and counts that he was poſſeſſed ut de bonis ſuis proprius, and by 
Mrover came to the Defendant ; and in conſideration thereof pꝛomiſed to 
re-detiver him. Jt ſeemed to Yelverton, that the Aaion would not 
lpe, and the fozce of his Argument was, that a G:ey-hound. was de fera 
natura, in which there is no pꝛopettp, ſed ratione fundi, live Deer and Cos 
neys, and vouchd 3 H. 6. 56. 18 E. 4. 24. 10 H. 7.19, fo2 a Hawk; foz 
Bares are but fo; pleaſure, but Hawks ate Perchandable, This diffe- 
rence in 12 H. 8. is allowed, ſo long as a Dogge is in the poſſeſsfon of a 
man, an Action of Treſpaſſe lyes, detinue oz replevin, But no Action if 
be was out of his poſſeſsion, and ſo had not a p2operty, then there is no 
conſideratfon, which is the foundation of an Action. Hutton to the contra: 
ry, and ſaid the whole argument conſiſted upon falſe grounds; as that a 
Dogge is feræ naturæ. Which if it were ſo, he agreed the difference in 
12 H. 8. But he intended that a Dogge is not ferz naturz ; foz at firfſt all 
Beaſts were feræ naturz, but now by the induſtry of man they are corre» 
ed, and thetr ſavageneſſe abated, and they are now domeſticæ, and famili. 
ar with a man; as Hozſes, and a tame Deer, it it be taken, an Acton 
yes, Rogers of Norwich recovered Damages pro moloſſo ſuo interfecto. 
And 12 H. 8. Ho ot a Hound called a Blood-hound, And a Dogge is fo: 
p:ofit as well as fo2 pleaſure, For a Dogge pzeſerves the ſubſtance of a 
man in killing the Aermine, as Foxes, And now ts not an Poꝛſe fo 
the pleaſure of a man - ſoꝛ a man may goe on foot it he will. and an Hoꝛſe 
is meat foz a man no mos than a Dogge. Thezefore an Acton may lye 
fo2 the one, as foz the other, And foz a Þawk, he ought to ſbe w that it 
was reclatmed. foꝛ they are intended ferz naturz. One juſtifies in 24 E- 
liz, 30. fo2 a Battery, becauſe he would have taken away his Dogge 
from him, A Repleavin was bzought foz a Ferret and Nets, and a Fer⸗ 
ret is mere ſeiæ nar, than a Dogge. Seale bzought 25 Elz. Treſpaſs fo; 
taking away his Blood. hound; and there it was ſaid to be well laid. 
And then now it he has a p2operty, the conſideration is good enough to 
ground an Aſſampſit: It is adjndged that a feme dowable : The heit p20- 
miſes to cndow her befo2e ſuch a day, and the Action is maintainable up. 
on that by the Court, Intraturudic, pro quer. i no other matter were ſbew⸗ 


ed by ſuch a day, | 
Jenkins Cale. 


E bꝛought an Action upon a pꝛomiſe to the Plaintiff, That it he 
marryed her with the aſſent of her Father, ſhe wonld give him 20.1. 
Adjudged a good conſideration by the Court. 


— Sir Edward Peito againſt Pemberton. 
gr Edward Peito is Plaintiff againſt Pemberton in a Replevin, and the 
Defendant was known as Bapliff to H. Peito, and ſafd that H. Peito 


the G2andfather had granted a Rent foz life to H. Peito the Son, to com⸗ 
mence 


dt... 
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Thomſons | 
Caſe. 8 


mente alter his death. The Plaiatiff confeſſes the grant, but ſapes, that 
aſter the death of Peito the Gzamdfather, theſe Lands out of which the 
Rent iſſued, deſcended to Peico the fath:r, who made a Leaſe foz a thou- 
ſand years to the Ozantee, and dyes, The Avowant confeſſes the Leaſe, 
but ſayes, that befo2e the laſt dap of payment, he ſurrend2ed to the Platn- 
tiff. u pon which there was a Demuret and the queſtion was whether the 
ſurrender of the Leaſe would revive the rent. Harvey, It he had aſsfon- 
ed the Leaſe to a ſtranger, the rent had been ſuſpended, 5 H. 5, One 
grants a rent charge (who had a reverſion upon a Leaſe foz life) to 
commence immediately; there the queſtion was, when the Leaſe was 
ſuttendꝛed, whether the rent now became in eſſe, becauſe that the Leaſe , 
which p2ivileged the Land from viſtreſſe, is nom determined in the 
tants of the Grantoz himſelf, Crook. It the Gzantor had granted 
reverſion to a ſtranger, and the ſurrender had been to htm; Jt was 
tleat that the ſuſpenũon had been fo2 the term. Hutton. If a man ſeiſed 

of a rent in Fee, takes a Leaſe of Lands, out of which, &c. foz pears, 

and dyes ; the Executoz ſhall have the Land, and pet the heir cannot 

have the rent, Harvey. In tlis Court it was the caſe of one Aſham, 

who had a parpoſe to encloſe a Common, and one Tenant was refra- 

Mo: y, wherefoze Aſham made him a Leaſe of the ſoil , in which be had 
Common, and afterwards he ſurrenders it again. And it was agreed that 
the Common was ſuſpended during the term. Crook. A Leaſe fo2 years 

is by tte contra of both parties, and the ſurrender may revive the tent; 

but by the ſurrender the arrearages ſhall not be revived. And ſuppoſe 

that the ſurrender was by Indenture, and a recitall of the grant. that is a 

grant; and then it is exp2eſſe, that by the ſurrender thetr intent was, 

that the rent ſhould be revived, 3 H. 6. A ſurrender determines the in 
tereſt of all parties, but of a ranger. But it is determined to themſelves 

to all intents and purpoſes, Crook, It was one Cooks Caſe acainſt Bul- 

lick, intrat. 45 Eliz. rot. 845. Com. ban. It was there adjudged, and 

this diverſity was taken, It one deviſe Lands in Fer. and after makes a 

Lcaſe fo2 years of the ſame Lands, to the Deviſee, to commence after his 

death, it is a countermand of his will ; it the Leaſe was to commence pze+ 

ſzntly, it is no countermand ; and tte reaſon is, In the firſt caſe bothcan- 

not ſtand in Fee, the Deviſe and the Leaſe, Bat when the Leaſe com- 
mences immediately, he may outlive the Leaſe. And this Caſe is put 

upon the intents of the parties, But Henden, This Caſe is alſo adjudged, 

It two Tenants in Common ace, and one grants a Rent charge, the 

Beaſts of the other are not diſtreinable. But if a Tenant in Common 

takes a Leaſe fo; years ot another, his Cattel ar? diſcharged again. But 

Ye:verton and Hutton doubtcd that Caſe, and ſo it was adjourned to be 

argued, &c, 


Thomſons Caſe. 


T Hompſon libells foz delapidations againſt the Executoꝛs of his pzede- 
ceſſo2, and Henden moved foz a P2ohibition ; fo2 that that I bomp- 
ſon is not incumbent, fo bis pzeſentment, was by the Kinq racione minori- 
tatis of one Chichley, and the King had not any ſuch Title to p2eſent ; 
foz where the King miſtakes his Title, his Pzeſentment is vopd, and he 
is no Incumbent. 6 Rep. 26. Greens Caſe, And Sir Thomas Gawdys 
Caſe, where the King p2eſented jure prerogar. when he had another Ti- 
tle; and the pꝛeſent Action was adjudged vopd, and whether he is incum- 
bent 02 not, that ſhall be tryed, But by the Court a P2ohibition was de- 
nyed, becauſe that he was now incumbent. And the Judges would not 
take notice of the ill Pzeſentment of the King, But in caſe of @ymonp 
the Statute makes the Church 1 1 and then the Judges map take = 
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The Vicar of Cheſhams 


Richard Voungs 
1 8 Caſe. 


Caſe. 


Com. Ranc. 


due r. e Tee of that, and grant a P2obibition, if the Parſon ſues foz Tythes, But 


if a quare impedit be bzought, and appears that the King had not cauſe of 
2etentment,then a Pꝛohibition may be granted: which alſo was gran: 
ted by all the other Juſtices, 


Richard Youngs Caſe. 


R Ichard Young was Demandant in a Fozmedon, and admitted by 
Prochein amy, and the Warrant was allowed by a Judge, and it was 
certified and entred in Gulſtons Office in the Roll of Remembꝛance, but 
it was not entred in the Roll as the courſe in the Common Bench is, and 
after Judgement is given fo2 the Plaintiff, And foz that Fozmeden the 
Defendant bꝛought a Writ of Exrour, and removed the Reco2d, and al- 
ſigned it fo2 Errour, And before in nullo eſt erratum pleaded, And Daven- 
port mo bed that it might be mended, fo2 he ſatd that there was a viffe« 
tente between that Court and the Kings Bench, as it is in the 4 Rep. 43, 
Rawlins Caſe; foz the Entry of the Roll was Richard Young came et 
obtulit ſe per atturnat. ſuum, where it ſhould have been prox mum amicum, 
And the Entry in the Remembꝛance Roll was, That he was admitted 
per Gardianum, Richardſon ſatd, that all the Books are, That an infant 
ought to ſae by Prochein amy, and defend by his Guardian, and ſo is a 
Demandant. But the Court agreed, That that ſhould be amended ac- 
co2ding to the Certificate, As a ſpeciall Werdict ſhould be amended, ac- 
co2ding to the Notes given to the Clerk, And Davenport ſaid that he 
would venture it, although it was by Guardian, fo2 he held it all one, it 
8 by Guardian, 02 by Prochein Amy. See afterwards moze of 


The Vicar of Cheſhams Caſe. 


* Earl of Deyonſhire had a Pannoz in the Pariſh of Cheſham, in 
Buckinghamſhire, which extended to Latmos, where there is a Cha- 
pell of Eaſe ; and the Uicar of Cheſham Libells ſo: Tithes, againft one 
of the Tenants ofthe Pannoz. And Henden moved fo2 a Pꝛohibition, fo: 
that that the Earl pjeſcribed, that he and all his Tenants ſhould be ac- 
quitted of all the of Land within Larmos, paying 10. s. per. ann. 
to the Chaplin of Latmos. And he ſaid that ſuch a Pꝛeſcription is good, as 
ft was avjudged in Bowles Caſe, And a P2ohibition was granted, 


Wildſhieres Caſe. 


T was agreed by the whole Court, That ſoꝛ Crecuting of a Capias ut- 
lagatum, 02 fo2 a Warrant to Execute it, oz fo2 a return of it, no Fee 
is due to the Sheriff, ic. 


It was afterwards agreed upon an Habeas corpus ſued by Wiltſhiere, 
who was impꝛiſoned, being under-Sheriff, by the Lo2d Chamberlain, foz 
arreſting Sir George Haſtings Servant to the King, upon a Cap. utlsgat. 
That he map well doe it upon the Servant of the Bing: fo? it is th* Sute 
of the King himſelf, and he is ſwo2zn to ſerve it; and there is no cauſe of 
the Commitment returned, but only a recitall of the Commitment, unleſs 
be was releaſed by the Lozd. And the Judges took exception to that, 
and ſaid that it ought to be, nnleſs he can be releaſed by the Law; and 
ſatd, if no cauſe be returned, they ought to diſmifſe the Pꝛiſoner: And 
they o2dered the Keeper to infoʒm the Lo2zd Chamberlet: ; and that theit 
Dpinton was, and ſo was the Opinion of all the Judges of England, That 
be who pꝛocuted the Commitment of the under Sheriff, ought to pay all 
the Charges and Crpences, Quod nota. Weat- 


— — - — — 


Weotworth againſt Abraham, 5 
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ih.3.Car. 
Wentworth againſt Abraham, pp 
121 
He Loꝛd Wentworth bzought an Aion upon the Caſe,againf Abea- 
1 dam, upon an Aſumpſit, and declares that the Defenvant 1 die Maii, 
Anno Dom. 1625. in conſide ration that the Plaintiff would the 
Detendant to re-enter in a Peſſuage, and Croft, in which the 
had dwelt befo2e, pꝛomiſed that he would pay to him 30. s, pearly, during 
the time that he ſhould en joy it. And that he permiſit 1pſam reentrare, and 
that he would enjoy it a year and an half, which ended at Michaelmas, 
1626, And fo: that he would not pay 45. s. he &c. And upon non A 
jumpſic pleaded , it was found fo2 the Plaintiff, And it was moved by 
Davenport, fn Atreſt of Judgement, foz that that the Aſstze is to pay 30.8. 
Annuatim ; then befo2e the Action be determined, nothing is due, and the 
Plajntiff cannot diride the Rent, 5 R. 2. Annuity 21. Debitum Judex 
non leperat. Then when it does not appear that the Action lyes foz the 
1<, 5, fo2 the half year, and the Jury aſſeſſed Damages fntirely, it is 
voyd, as 10 Rep. 130. Osborns Caſe. And it appears that by his compn- 
tat ion of time, it is not a year and an half from the time of the Aſſumpſit 
made. Richardſon ſafd, That it is not ſecundum ratum, fo2 then he might 
divide the Rent; and no dap is limited fo2 the payment of it; fo2 if a 
Leaſe be made fo2 two years, oz at will, paping annually at Michaelmas. 
30.5. and the Leaſe is determined after half of the pcat; although that 
it be by the Leſſee himſelf, he cannot make any Rent. But Yelvercon 
ſaid that that is rot a Rent, but a collaterall ſom, And debt does not lye 
fo: that. And in the Declaration it is ſafy, Quod permiſit ipſum reentrare, 
and does not ſay what time, which was nought by all but Hutton. And 
it ought to be alſo that he did de facto re-enter, Hu ton ſafd, There being 
it is ſaid, So long as you ſhall occupy the Land, you ſhal! pay annnally, 
&c, That de map demand half of the year, But the whole Court a- 
gainſt him, and ſo Pro hoc tempore, jadgement was layed, 


prep 


Grange and his Wife againſt Dixon. 


L cafe was made by Baron and Feme, and another F eme, and the 

Veſſee Covenants by the ſame Indenture, to find ſufftcient mans 
meat and ho:fe meat, to the Baron and Feme, and to the other Feme, 
02 to their Servants at their coming to London, at his houſe in South. 
W. The Baron and Feme dye, and the other Feme takes an huſ- 
band. The Opinton of the Juſtices was, that he was not bound to find 
ſuſt enavce fo; the husband, but only foz the wife, 02 fot her ſervants, and 
not ſoꝛ both at one and the ſame time, becauſe the Corenant was in the 
viohumetve., But it was doubted if he (hall find them Wiartalls to: one 
mea: only at their coming, 02 fo2 all the time of their taping there, 


ITY A TO en 


Johnſon againſt Williams and Uxor. 


12 wad ſaid, It an Obligation be made by a Feme ſole, and afterwards 

ſhe takes an husband, and an Acton of debt be bought upon that Oblt- 
ration agairſt the Baron and Feme, and they deny the Deed ; the Ba- 
ron ſhall be taken fo2 the Fine as well as the wife, fo; the wife had no- 
lhing v hercot to pay the Fine. And ſo in Treſpaſſe againſt Baron and 
Feme, dum ſola fuir, and they are both found gullty, both ſhall be taken 
fo2 the Fine, which the Pzothonotaryes agreed. 
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Ieakill againſt 


1 5 Davies againſt 


Forteſcue. 


— — 


—— 
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Linne. 
Jeakill againſt Linne. 


I N a Writ of Covenant, the Plaintiff counts upon an Indenture of 

Leaſe of the Parſonage of Dale, by which the Defendant Covenanted 
fo pay him the Rent, the which he had not payed, And the Defendant 
ſa{d,that befo2e any day of payment of the ſaid Rent incurred,one A.D2- 
dinary of the ſame place ſequeſtred the ſatd Parſonage fo2 non payment 
of the firſt fruits. Judgement. It an Aion, &c, And by the Court, 
that is not a lea; fo2 he does not ſhew that any An was done by the 
Plaintiff himſelf in his default, Noz he does not confeſſe and avoid the 
intereſt of the Leſſo2, as to ſay that the Leſſo2 was a diſſeiſo2, and made 
a Leaſe to him after that the diſſeiſce re-entred ; and ſo he might confefſe 
and atofd the Leaſe, notwithſtanding the Deed indented. But he cannot 
ſay that the Leſſo2 had nothing, at the time of the Leaſe made. And if 
the Defendant had been bound in an Obligation foz the payment of the 
ſaid Rent, in debt bzought upon that, that ſhould not have been a Plea ; 
ko: he had bound himſelf to pay the ſaid Rent, And the occupation is 
not materiall where the Leale is fo2 years oz fo2 life, But otherwiſe of 


a Leaſe at will. 


Davies againſt Forteſcue. 


1 Fa man (it was ſaid ) be ſeiſed of a Panno2, whereof there are di⸗ 
vers Coppy-holvders admittable fo2 lite oꝛ fo2 years; and he Leaſes the 
Panno? to another fo: term ot life, the Leſſoꝛ may make a Demiſe by 
Copy in reverſion, to commence after tie death of the firſt Copp-holders, 
and that is good enough. But the cuſtome of ſome Pannozs ts to the 


contrary, and that is allowed, 


Doyly an Infants Caſe, 


A Pan ſeiſed of Lands makes a Feoffment in Fee by Deed indented, 

rend:ing a Rent, with a clauſe of Diſtreſſe, and afterwards he ts 
bound in a Statute, and the day is incurred. Upon which an Ex cution ts 
awarded to the Conuſee ; and upon tte Extent, the Sheriff returns that 
the party was dead, and that he had extended the ſaid Rent. And the heir 
of the Conuſoꝛ being within age ( becauſe the Rent was extended during 
his nonage ) bꝛought an Audita querela, and Hutton ſaid, That it fs 
maintainable enough. becauſe there is an Except ion in the Writ of Ex- 
tent, That ff Land be deſcended to any Infant, that the Sheriff ſhall 
ſurceaſe to extend. And although that Writ iſsued againſt the party bim. 
ſelf u ho made the Coniſance, yet when it appears by the return of the 
Sheriff, that he is dead, the Infant hall be aided by an Audita querela, 
oꝛ otherwiſe the Extent ſhall be vofd, u hich is made upon the poſseſston 


of the Infant, 
Jefiryes Caſe, 


] Na Formedon, the Plaintiff counts of a gift to his Father, and to his 
heirs of his body ingendꝛed during the life of 1, S. and makes the de- 
ſcent to him during the life of 1, Ss. And 1 lverton ſeemed that the Writ 
is good enough; foz a Tayle map be made ſo determinable, as well as a 
Fee ſimple, And it a man Warrant Lands to the Feoffee,and his hetrs, 
againſt him and his heirs during the life of J. S. That he had a Fee m. 


ple in the Warrantp determinable upon the life of l. S. Sohere, 
Wat» 
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Caſe. Watkins, 


Warberlyes Cale, 


IN a Writ De valore maritagii, it was moved by Henden, At the Lo20 

ſha'l recover his Damages acco2ding to the value of the Land held of 
him only, 02 acco2ding to all his Lands held alſo of others. And Hutton 
and Crook ſatd that the value of the Parrtage ſhall be accounted, as well 
in reſpec of the lands held of him, as of other lands held of other Lo2vs 
by Poſtcriozity, oʒ in Doccage ; fo2 there the woman by the ÞParriage to 
him (hall be mo ze advanced, And the better the advancement ts, the bet- 
ter is the Parriage ol the heir, and the perſon moze to be eſteemed, 


Norbery againſt Watkins, 


Ne Deviſes the Pannoz of S. to two and theit heirs between them 

to be equally divided, ſo that they ſhall have part and poꝛtion alike. 
If by that they have a Joynt-tenancy, or a Tenancy in common was the 
Nu. ion, becauſe there was an Ad to be dene foz making the diviſion, 
And it the woꝛds had bern equally to be divided by I. S. it had been clear 
that they had ben Joynt⸗Tenants. But Harvey ſald, That upon ſuch a 
gilt made to them, it the one of them dyed befoꝛe partition, vet their hetrs 
hould hold ſe ve rally, acco2ding to the intent of the UWWill ; fo2 otherwife 
the Sur vi vet ſhould hold place, which againſt the will of the Dzviſo:, 


Northens Cafe. 


A Pan ſeiſed of a Panno?, having all the Goods of Felons de ſe within 
the ſame Pannoꝛ, and makes a Leaſc foz pears of parte ll of the ſame 
Mannoz to a man, and afterwards makes another Leaſe of the ſame 
Lands focommence alter the determination, ſ:trrender, oz fo2feitare of 
the firſt Leaſe. The firſt Lede was a Felode ſe, the Lozd Lefſo? of the 
Paano? enters into the lands Leaſed as fozfeit, and the ſecond Leſſie 
ouſts him; and it ſeemed to Crook that the Entry was lawfull enough. 
Harvey ſafd, That the Lefſoz to whom the Frank-Tenement belonged, er- 
tring into the land, the Frank-ZTenement dzowned the leſſer Eſtate; and 
the Leaſe fo2 years is extina in the Frank Tenement. And it was ſaid, 
That therefo2e the firſt Leaſe extinguiſht. But if befo2c that the Lo2v 
had aliened the anno ſaving to him the liberty, and after had entred 
fo2 the Foꝛteitute, the ſecond Leſſee could not enter; foz it is not any 
determination of the firſf Leaſe. Crook ſaid, That if the Lefſo2 tnfeoffed 
the firſt Lee of the Panno?, that is a determination of the firſt Leaſe, 
and the ſccond Leſſee map enter, 


The Biſhop of Wincheſter againſt 
Markham. 


Homas Biſhop of Wincheſter, bzought an Acion upon the Statute 

of Weſt. i cap. 4, de ſcandalis magnacum, anatr ſt Markham, foz that 
he pzeferred a ſanderons Bill againſt him befoze the Pꝛeſident of the 
Councel, ſurmiſing that he was a covetous and malicious Biſhop. And 
the Dpinion of the Court was, That the wozds were ſufficient to main · 
tain the Action, 


A man ſeiſed of a Panno2 held in Ctivalry, deviſes two parts of it to 
two men in ſeveraity, and all the Remnant h deviſes to his hetrs in 
Taple, th: remainder over in F&, Huccon (ata, It ſeems to me that 
the deviſe is voyd foz the third part to the heir; fo2 he might n 
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Wilkinſons 22880 


Caſe. Loadman. 


2 $ Waterton agaiuſt 


Mich, x. c« two parts by his Teſtament, and he had done all that he could doe by the 


com, Bone. Statute ; and then the deviſe of the third part is out of the warranty of 
+ the Statute ; fo2 it is not reaſon that by the limitation of the third part 


(the which he could not doe) that the deviſe of the reſidue which was 
one time good, ſhall be defeated ; which Harvey granted, but Crook ts 
the contrary ; lo although the two parts were deviſed by the pꝛemiſſes 
ol the Teſtament, and the third part in the end of it, yet in operation of 
Law the one part is not befo2e the other, but the will ts inttre and took 
effec in all its parts at one and the ſame time, by the death of the De vi- 
ſoz, By which it ſeemed ( fo2 the benefit of him in the remainder ) that 
be ſhall take the third part deviſedtohim; fo2 it a man ſeiſed of thzee 
Acres of land held in Chtvalry, and deviſes them ſeverally to thꝛee ſeve- 
rall perſons in Fee, the heir hall have the third part of every of the thzee 
Acres, and not the Acre laſt deviſed, which Hutton granted. So alſo fo: 
the benefit of a third perſon, he ought to be judged in the third part as a 
Puzchaſer, and not of an Eſtate by deſcent, and ſo ts the better Opinion 
in 3 H. 6. But if he had deviſed the Tcenements to his Son in Tatle 
without limitation over of the remainder, there he might chooſe to be in 
of the Eſtate limited by the Deviſe, o2 as heir. Hutton. J doubt of that, 
fo2 the Book is not agreed, 3 H. 6. 


Wilkinſons Caſe. 


T He Baron ſeiſed of lands, makes a Feoffment upon condition to en- 
feoff him and his wife fo2 life, the remainder over to a tranger in 
Fee. Atthow demanded if the Feoffec ſhall be bound to wake the Fe- 
offment befo2e requeſt made by the Baron, Hutton and Crook thought 
that a requef® ought to be made by ti e husband. And becauſe the particu⸗ 
lar Eſtate which is the foundation of the remainder limited to the tran- 
ger, ought to be made to the husband, who is party to the condition; and 
it ts his will to take the Eſtate fo? life, 02 refuſe ff, and the Feme is at 
his will. But if the Baron dyee, then it behooves him to make the Fe- 
offment to the wife, without requeſt, becauſe ſhe is a ſtranger to the con- 
dition, by Act fn Law. And ſo where ſhe dyes alſo befo2e the Feoffment, 
the Cate ought to be made to him, to uhom the remainder ts limited, 
without any requeſt, Yelverron, But if the condition was to re-enfeoffe 
the Feoffoz and a ſtranger, there it behoves the Feoffee to tender the 
Feoffment to the tranger, fo2 he had not notice of the condition, and he 
ought to be party to all the Eſtate, And by the Livery made to him, the 
Feoffoz ſhall take well enough. 


Waterton againſt Loadman. 


V Aterton makes a Feoffee to the uſe of Loadman, in Fee to the 

uſe of another in Taple, the remainder to his right heirs in 
Fee, Ceſtui que uſe in Taple dpes, the rt Feoffecs enter, foz to re- 
continue the uſe. Crook ſafd, That when Tenant in Taple in uſe makes 
a Feoffment, nothing paſses but fo2 his on life. Fo2 it had been agreed, 
where ceſtui que uſe pur vie, makes a Feoffment in Fee, ( fo2 it was not 
a Fo2feiture of his Ctate ) becauſe nothing paſsed but fo? his lite) then 
when the Feoffee dyes during the life of ceſtui que uſe in Tayle, that can- 
not be any deſcent of the Fee, but as an Cſlate fo? life, the which veter- 
mines by the death of ceſtui que uſe in Taple. And all the Juſtices were 
of the ſame Opinion; fo2 the deſcent was, when he had not any Title of 
entry; fo by the Fcoffment he had a Title during the life of ceſtui que 
uſe in Tayle. Wherefoze during his life they could not enter, noꝛ wake 
continuall claim. But if the veſcent had been after the death of ceſtui = 
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Marre. 


of Wincheſters Caſe. 
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uſe in Tayl, then otherwiſe it hall be; fo2 they had a Title to enter be: 72 75. 
foze the del tent. and by their laches they are told of that. Hutton ſeemed. . 
That the Feottees cannot enter in that caſe ; ſoz they cannot have the 


ſame Eſtate that they had befoze the alien ation of ceſtui que uſe in Tapl ; 
foz by the Feoffment the Eftate of the Fee fimple which was to their 
right heirs, paſses clearly; and it is lawtully in the Feoffee, Wherefoze 
it they enter to re-continue the uſe im Tayl where they ſhall be ſeiſed of 
another Cftate, n hete they ſhall be ſeiſed of a Fee ſimple alſo; and fo 
there ſhall be two Cates of Fee ſimple of the ſame land, which is incon- 
venient, But the Juſtices ſaid, That ceſtui que uſe in Mapl, had no 
- other remedy, unleſs by the Entry of the Feoffees, 


A 


Je Biſhop of Wincheſter grants to the Paioz and Commonalty of 

the ſame City, That they might Evifie in the vacant places of the 
fame City, and inhabit there, And that Gzant was confirmed by the 
Dean and Chapter; and the Opinion of Hutton was, That notwith- 
ſtanding that Oꝛant, the ſofl is to the Biſhop, and by conſequence the 
Houſes, Quia quiequid plantatur ſolo cedit ſolo. And that grant does 
not enure, but as a Covenant 02 Licence, and not otherwiſe. 


T was ſaid by the way, Chat if a man be in Execution foz the Debt 
of another man, in the Fleet, the King cannot take him into his P2ote- 


Man ſciſed of certain lands fn Fee, makes a Feoffment in Fee to 
bis aſe, and afterwards makes his will. by which he detiſes, That 
the Feoffees ſhall make an Cftate of the ſame lands to all his Þons, ex: 
cept H, And if all bis Sons dye without iſsue, that then the remainder 
hall be to an Effranger, Hutton ſatd. That becauſe H. was not ex- 
cepted in the laſt clauſe, that he had an Eftate Tapl. 


The Maior and Commonalty of Winche- 


Harris againſt Marre. 


ſters Caſe. 


One Tomkjns Caſe. 


tion, into his Wars, out of Pꝛiſon, untill the Debt be paid, becanſe that 


de is in Execution oz the ſaid Debt; and the letting him out of 


{ts 


ſon, is to let him out of the Execution, which the Law will not ſuffer, 


But if he was in Execution in the Fleet, oʒ other P2ifon, foz the Debt of 
the Ring, there he may diſcharge him, and take him into his Pꝛotedion, 
oz into his wars; foz he may well diſcharge his own Debt. 


Skore and Randalls Caſe, 


T He Caſe was thus. A Leaſe was made to Robert Chicheſter, fo2 99 


years, to him, his Cxecuto2s, Aſsions, o: Adminifirato 
Chicheſter, or Jobn Bellew, or James Bellew, oz any of them 


if Robert 
ſo long 


live, yielding and paying therefore yearly and every year unto the ſaid 
Afiigns, the ſum of 40. 3, at the four moſt uſuall 


Feaſts, and alſo pm at or upon the death ot Chicheſter, Bellew or Bel- 


Randall, his Heirs 8 
lew, his or their 


eft Beaſt in the name of an Herriot; or 40. . &c, Provi- 


ded that if Bellew or Bellew dye in the life of Chicheſter, no Herriot to be 
paid after their deaths, A Diſtreſs is taken upon Skore the Aſsign of Chi- 
cheſter, fo2 his own Beaſt, Aſhly, The Queſtion is whether his or their 
refer to Chicheſter, Bellew, or Bellew only, 02 may refer to Exetutoꝛs and 
Aſsigns of Chicheſter the Leſſæ. And ſo whether the Beaſts of the Ar: 
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Skore and Randalls 5 
Cale · 7 


er, dme may be taken fo2 an Yerriot, And it ſeemed to bim not, foz that, 


Com. Rane, 


that a Reſervation ought to be taken ſtrialp, 27 H. 8, Comment, 171, 21 
H. 8. Dyer 45. ©0 that if the wo2ds are wozds of Reſervation, oz of 
Declaration! which he will favour, they thall not be extended further than 
the wo2ds, xc. Bing. contrary, And he conceived that the Leſſee 02 his 
Cxecuto2s befo2e Alsignment, ought to pay the Yerriot, and afterwardg 
the Aſsfance ; foz he who took the benefit, ought to ſuſtein the burthen. 
Sic tranſit res cum onere ; and none took the benefit but the Alsignee, oz 
his Executo2s. And that is fo ſtrange an intendment, that in the Habead. 
it is not named who ſhall yield 02 pay, but it is intended he who had the 
land; and that Herriot comes in in the render of the Rent, and render 
does fuppoſe a Pꝛender. And it is coupled with the reſervation of Rent, 
and it may be granted that the Tenant ſhall pay the Rent. And then it 
immediately foflowes, And alſo bis or their belt, &c. which then ought 
to be the Beaſt of him in poſseſston, 

Secondly, The other Expoſttion ſhould be impoſsible to be perfoꝛmed 
fo: none Mall be charged but thoſe that are either p2ivp in contraa oz C. 


"fate ; and the Executoꝛs of Chicheſter arc not pꝛivy to anp, and Bellewes 


are the perſons only named by the limitation of the Eſtate, and not any 
wayes p:ivy. It map be ſaid, that the Tenant ſhall pay the Beaft of Chi- 
cheſter, and ſo his Beaſt, But no man may give the Beaſt of another, 
And tt it be ſafd, That he may buy him, then the P2opertp ſhould be alte- 
red, and it would be his own Beaſt, Yieldiog his or their Beaſt, It can- 
not be intended, that Bellew 02 Bellew, might pteld ; but the Leaſe is gran⸗ 
ted to him, his Executors 02 Aſsigns, then his oꝛ thetr Leſſee, oz their Ex- 
ecuto:s oꝛ Alsigns. And vou caunot have a fozraign intendment of Bel- 
lew 02 Bellew. Then the Expoſition is good, that the Herrfot ought to goe 
with the Eſtate. Hutton. That Reſervatton is not of a thing that agrees 
with the Rent, but tt is of a collaterall matter, and it is of a thing again 
common right and fo2 that it ought to be taken ftrialy, and to be the 
Beaft of him that dyed ; fo2 if it had been, Pielding the beſt Beaſt of a 
ſtranger, it had been good; but th@e is Cleaion of the Yerriot,o2 of 30.8. 
Then by Aſsfgnment one part is become tmpoſstble ; foz the Aſsignee 
cannot pay the Beaſt of Chicheſter, but the Fourty ſhillings he may pap, 
And becauſe the Diſtreſs may be taken foz the 40. s, therefoze the Avow⸗ 
ry is naught Richardſon. A Chicheſtcr dye Tenant, then his Beat 
ſhall be paid. And his Executoꝛe, if the intereſt come to them, ſhall cauſe 
that it be paid; fo2 Chicheſter made the Contrad, and that goes to his 
Cxecuto2s, but not to the Aſsigns. And fo the 40 s. that ts demandable 

againſt the Executozs of Chicheſter. Yelverron. The caſe is doubt(ull, 
but 3 incline, that the Avow2y is not good; fo2 the wozds in the Reſer⸗ 

vation of the Yertot are ſpectall, At it had been ſatd, And alſo yielding 

after his and their death, his or their beit Beaſt. There it would be the 

Beaſt of the Leſſee, his Crecuto2s oz Aſsigns, But alſs he had ſever'd 

it from the Rent, and had taken out ofthe courſe of the Eſtate; for other: 

wiſe it concurred and went with the Rent; But alſo he had made it colla- 

terall ; fo it is to be paid after the death of the ſtranger. Foz his or their 

cannot be carried but to the perſons named by the limitation. And the 

Pꝛoviſo explains that, that it ſhould not be payed after the death of the 

Aſsfance. Bat if it had been rend2 ing the beſt Beaſt after the death of 
the ſtranger, Jt ſhould be payed by him that had the Jnheritance, But 

he held fo; the 49, s. that the Executoꝛs ſhall not pay it. 
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Perryman againſt Bowden, 


Erryman bꝛought a Replevin againſt Bowden and Brown, who made a 
— ta the name of Bedle, And the Caſe was thus. A rent 
{3 granted payable at Þichaelmag and the Annuncfatſon; And it it be in 
arrear by 40 daies after any day of papment, upon the demand at ſuch a 
place, he might diſtrain, And it is not ſhewed that he demanded it: And 
fo; that a demurrer, Attbowe, it is not requiſite to ew a demand, foz 
the viſtreſs it ſelf is a demand, And it was adjudged in this Court; If 
a Rent be granted, and that he may without demand diſtreyn; and good 
without demand. And the wo2ds (if it be demanded) are material; B 
cauſc it is demandable in a Collateral place, out of the Land charged, 
Cro0+, Gzant of a rent, and that J pay it at Pichaelmas all wales, if it be 
demasded at my Pouſe; there ought to be a demand. And ſuppoſe it 
vas to be demanded in ſuch a place, upon the Land; A concefve the ve- 
mand ought to be made acco2dingly, Yelverton, A Leaſe was made 
rendzing a rent peyable at ſuch a day: upon Condition that if the rent 
be not paid at ſuch a day without demand, That the LeCoz may reenter. 
And adjudged that no demand is now requifite, Foꝛ modus et conventio 
vm unt legem, &c, Sed adjurnatur, 


Wolfes Caſe before, : 


7] He Plaintiff was an Attozney who ſued by attachment of P3ivilege; 

And now the Court would not permit the amendment; Xecauſe there 
was a matt rial Crro2 , fo: it is to the diſadvantage of the King. Foz if 
the party be non-ſute, oꝛ a verdia paſſes againft him, the Kb19 ſha il have 
a Fine fo2 falſe clamour, and may recover them againſt the pledges, 
But now where it is the Act of the Court o2 of the Clark oꝛ Atto2np, and 
not the party himſelf, there map be amendment. As warrant of Attoꝛney 
moy be entre d after the Reco2d removed, And although that pledges were 
enired upon the Iſſue roll, where it onght to have been upon the Ampar- 
lance 10:1 But not on the contrary, Foz the Iſſue roll is the interiour. Har» 
vey, If a-@ute be by Bil, as an Attozney being Defendant, there are 
aliraſes pledges entrcd in the Bill. Bat if by Attachment alſo as ſo , 
Then the Declaration is the Ozigtnal. Crook 12 EA. Dyer. There 
Judgement was reverfed oz want of Pledges, - And although that 
Caſe was befo2e the Statate of 8 Eliz, pet that @tatute does not apd 
ſudſtantial Errozs.. And in one Huſſeys Caſe in the Kings Bench, That 
was adjudged foz Crroz, 


Wilknſons Caſe, 


8 moved, that two were bound in a Statute, and one dies, bis 
Þefr within age. That the extent ſhall demur; Betauſt Qatoufora 
recutrit contra bzredem infra ætatem exiſtentem And he cited 17 Aſſ. 24. 
by Mawbrer.' And ſo | was agreed by the Court. And Richard- 
ſon ſaid , That in that reſpec , the Statute is an ill aſſurance, Quod 


not. 
Waddingtons Caſe, 


A YI F movey ſez a P2obibition fo one Waddingron, fo? that, that hs 
was excento2, and was ſued in the Councell of York, upon an Dblt- 
lieation fo2 the payment of a Legacy, And he alleges that a Leaſe 
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Comins Margery Rivers Cale ws 
Cale. before, 


Mich, z car. his life time. And ſo the Nueſtion will be whether that ſhonld be Al. 


Com B mc. 


ſets, which ought to be tryed at the Common law, And therefoze p:ap- 
ed a Pꝛohibition. Richardſon ſaid, The Councel of York have power of 
all Obligations ; And therefoze having Juriſdiction of the pꝛincipal, they 
have Juriſdifon of the acceſary, Davenport, It is ſeen that they map 
pꝛoceed upon an Obligation of all ſums ; Jf they pꝛoced Suo genere, as 
in the Court of Equity. But if a thing tryable at Common law, as At- 
ſets 02 not Aﬀets come; they cannot pꝛoceed, c. Richardſon, If a @nte 
be there fo2 a Legacy, and payment be pleaded; they may try that, But 
it they meddle in matter of Title, then a Prohibition Mall be granted. 
Hutton, There hath been many motions upon theſe Eccleſlaſſ ical Dblt- 
gations foz P2ohibitions; and allwaies th:y were denied, And ſo it was 


inthis Caſe, 


Comins Cale, 


I N one Comins Caſe, it was agreed by the Court, That a Subſea map 
have a Fozeſt, But cannot have a Juſtice Seat, But he may have a 
Swanmark Court, and the other Courts, and a Commiſston to execute 
them. Then a Fo2eft in the hands of a Subjec ſhall pay Tithes. And 
it was agreed that in the hands of the King it is pꝛivileged. And by 
Henden, Davenport, and Atthowe Sergeante, It is only his p rſonall 
pꝛivilege, which extends to the Leſſee of the King; But not to the Fe⸗ 
offce. And it wes agred,That where the right of tithes comes in Quellten 
between a Parſon and the Uicar, who are both Eccleſiaſtical perſons. It 
ſhall be tryed by the Eccleſiaſtical Court, But Richardſon ſatd the 
Books make a doubt; TUhere it is between the Servant of the Wicar, aud 
the Parſon. But it ſeemed to him to be all one, 


Margery Rivets Caſe 
betore. 


R Ichardſon, Hutton, and Harvey ſaid, That the Devaſtavic onght to 
be to Margery fo2 Neceſsity ſake, Foz it cannot be intended other. 
wiſe. Fo2 none can ſatisfie the Debt but Margery, And the intention 
of the Replication was to charge her de bonis prop. fo2 waſte : and no o- 
ther can be intended to waſte, And the Caſe put of 1. S. ſo being ſe#- 
ſed, feoffavit; There it is good Without p:@ 1iR, I. 8 But foꝛ the thing 
it ought to be Feoffavit inde, 21 H. 7. There if W. S. be named again, 
It hall be intended the ſame W. S. if there be not quidam 1. S. and then 
otherwiſe : and alſo it isa much mended by the Replication. Foz there 
it is ipſa Mar-areta non devaſtavit. But Crook and Velverton on the 
contrary, accozding to their rcaſons befoze ; that no Iſſue is joyned; 
And then the Statute does not apd it; Foz there is not any Nomt- 
native Caſe to which it may referre. It it had been quo die Pargery 
habens bona devaſtavit, had been good. But being bona habui-, ns 
G2ammartan can make Conſtruction of tt. And the Replication o: De. 
clatatton ought to be certain to all intents, 27 H. 6. 3. Wrote ey: Case, 
Jn an fnfo2mation of Tithes, Jt was ſaid, Chat the Defendant cog- 
noſcens him to be in ſute : being ruled, that Congnoſcens is not poſitfve- 
ly an affirmation , but it ought to be cognovit ; And Judgement was 
had upon it; and pet after foz that fanlt reverſed, 1 R. 3, There the 
Caſe was; After verdi> was entred that the Jury appeared, er ele&i & 
triati dicunt ſuper ſacramentum ſuum. There it was reverſed, becanſe 
it was not lurati, and pet that was implyed by ſacramentum ſtrongly. 


But Implications ought not to be allowed in Replicattous ; then we 
ſbonld 
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ſhall be given againſt the Plaintiff upon his own Replication. Foz that, %. 5«zc. 


that the waſte is ſuppoſed after the Son came at full age; and then the 


Adminiſtration that determines. And Judgement was given foz the 
Defendant. | 


Roberts and others, 


* — and others in Eaſt Greenwich, were cited in the Spiritual 
Court to pay mony that the Wardens had expended in reparation of 
the Church. And the Inhabitants alleged, That the tax was made by 
the Church-wardens themſelves, without calling the Free · holders and 
alſo that the monys were expended in the re-edifying of Scats which be⸗ 
longed to their ſeveral Houſes: And they never aſſented that they Chould 
be pulled down, Ano now that allegation was not allowed, bat ſen- 
tence was given againſt them, And then they appealed to the Arches, 
where this allegation. was alſo rejected, And foz that he pꝛayed a P20- 
bibitfon ; And the Court agreed, That the tax cannot be made by the 
Church-wardens; But by the greater number of the Inhabitants it may, 
and a P2ohibition was granted, But by Yelvercon, It it be cited by 
ex Officio, a Pꝛohibition will not lye. Foz ſo it was ex inſinustione, 
c. Foz the Wardens came and pꝛaped a Citation, c. But by Ri- 
chardion, Harvey, and Crook pzivatcly, a Pꝛohibition will lye in both 
Caſes. 


Commin againſt Carre, 


Ommin bzonght Treſpaſs againſt Carre fo2 taking of two Heifers, 

The Defenvant pleads, that the King was ſeiſed of a Wapentake in 
Yorkſhire ; And had ſo large Juriſdiafon as another Turn of the She; 
riff. And then de ſaid, the Plaintiff plaid at Cards within that 
Wapentake , in the Houſe of ſuch an one; and ſaid that that is contra 
formam Statuti, 3 3 H. g. ca.. And ſaid then, that he plaid at Cards another 
day, And thirviy, that he bzoke a Pin-fold, ge. And that the 24 Martii, 
21 lac, warning was given to the Plaintiff, he being an Jnhabitant , foz 
a pear befoze, within the Juriſdiaion of that Court, that he ough t to ap- 
pear the laſt dap of March following; And ſaid that the Court was then held, 
and thoſe offences were pꝛeſented, and that fo2 his not appearing he was a 
merced 12 d. and foz the playing6 s, 8 d. and foz the bzeaking the pound 
35. 4d. And now fo: all thoſe amerciaments he diſtrained, by vertue 
of a Warrant of the Stevard of the Court (and does not ſap what 
warrant) And tyen juſtifics the ſclling of the ſaid Heifers fo2 20s, and 
that he retained 17s. and offered the ſurpluſage to the Plaintiff. Atthow, 
there is not any thing to pzove any ſo2feiture by the Platatiff, Foz the 
Statute is upon two bꝛanches. 

Fir, That no Common houſe of play be kept. 

Secondly, Af any uſe thoſe Youſes , and play, c. That it is not ſaid 
that that is a Common houſe of play. But then it will be ſaid, that it is 
alleged contra formam Statuti; and that will imply that. But now that 
is not ſufficient; Foz if any infozm contra ſormam Statuti, If by his 
own thewing it does not appear contra formam Statuti, He ſhall not 
have Judgement. Richardſon, A Common houſe of plap , is a Houſe 
foz lucre , maintained foz play; And there the Law makes a difference 
between Common perſons and pzirate c. But contra formam Statuti 
will not ſerve, Foz the offence ought to be alleged fully. Yelvercon 
made four cauſes of Diſtreſs, ſelling the Diſtreſs ; It it be good for any 
it is ſulſicient. And if there be a Jull cation fo: cauſcs in Avow- 


rp; If it be good byany, It is ſufficient. 9 H 6. ſo W — 
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Traver agaiſt the Lord Palmers 
Bridgewater & Ux- © Caſe. 


Mich. z. c. treſpaſs, c. Harvey, A Juſtification in a Leet; That he viſtreyn'o 
com, Ba". and ſold, and delivered the overplus to the party, in the Caſe of the 


King ft is good, But in the Caſe of Common perſons J doubt whether 
he may ſell ; Aud in the Caſe ofthe King he ought to deteyn the diſtreſs 
toꝛ 16 daies befo2e ſale» But by Yelverron and Hutton, All Leets are 
the Courts of the King ; and they map be uſed as the Courts of the King, 
And ft was ſaid afterwards by Richardſon , Chat the Statute was groſ- 
ly miſtaken. And that divers amertiaments were wanting. And ſo Judg- 


ment fo2 the Plaintiff. 


Traver againſt the Lord Bridgewater 
et Ux. 


Ravers b2ought an action upon the Caſe againſt the Lo2d Bridgew a- 

ters and his Wite, Adminiftratrix of T. D. her Yugband deceaſed. 
Fo? that the ſaid I:. D. in conſideration that the ſatd T ravers, tradidiſſet 
& deliberaſſet to the ſafd T. DO. divers Perchandizes, he pꝛomiſed to 
pay, ic. The Defendant pleads that the ſaid T. D. non aſſumpſit. And 
twas found fo2 the Plaintiſf, and pleaded in Arreft of Judgement, that 
tt was no Conſidetation. And adjudged foꝛ the Defendant. Foz when 
he ſafd tradidiſlet & deliberaſſer, That they might be his own Goods. 
Otherwiſe if he had ſaid vendidiſſet de novo, E. 4. 19, Acco2s 


ingly. 
Palmers Caſe. 


12 was held by the Court, It᷑ a man aſſume to pay mony due, in conſt: 

deration to foꝛ beat to ſue im paululun cempor's, And it he ſoꝛ bear foz 
d conventent time ; It is a ſutſicient confideration, upon which to ground 
an Aſſumpſit The caſe was between Palmer and Rouſe P. 40 El. rot. 5 37. 
The Þ counts that I. S. was indebted to him upon an Obligatſ- 
on, and he fo2feited it and dies and made the Defendant his Executo2, And 
that the Plaintiff was foꝛted to ſue the Obligation, and in conſideration 
of the pzemiſes. The Defendant aſſumed that if the Plaintiff would foz- 
bear him pro brevi tempore that he would pay him. And the Paintiff 
fidem adhibens, c. fozboze 4 pears to ſue him; and ſatd that the Defen- 
dant had Aſſets. The Defendent ſaid abſque hoc that he had Allets. 
And upon that the Plafatiff vemurred; and adjudged fo2 him, Foz the 
alleging of Aſets in the Count ts ſurpluſage. And now the con- 
deration was ſufficient, fo2 he had counted he had fozbo2e fo2 four 
pears, 


Panton againſt Haſſel. 


Anton hzought an adton upon the Caſe of trover and converſion a- 

gainſt Haſſell, who declared, That whereas he was poſſeſſed of cer- 
tain Jewels 16 April he loſt them, and 20 Ian. they came to the hands of 
the Defendant, and he converted them. And this was ſuppoſed to be 
done in Huntingtonſhire; The Defendant pleads, that time out of mind, 
ic. the City of Briſtaw is and hath been a Parket overt, in Shops et lo 
cis apertis, and the Defendant bought them in his Shop. And further 
he ws that he is 4 Gold · Smith, by reaſon of which he was poſſeſſed of 


them as his p2oper Gods, and converted them to his own uſe, which is 


the ſame converſion. ' Hutton, When the Defendant had ſuppoſed an 
abſolute p2operty hy the ſale fn the Parket overt , that Converſion after, 
cannot be a Cor on of the Goods of the Plaintiff Foꝛ of neceſsity 
there ought to be a mean time between the change of the 32 N 


Williams againſt : Bradyes againſt 63 if 
1 Bickerton. © 3 Johnſon. 


the converſion, Aiſo the Cuſtom e is naught ; fo2 he ought to ſap in lo- ,; co, * 
cis apertis & ſhops apertis ; Foz the cauſe of the change of the pꝛoperty is, nc. 
Becauſe every one may come thereto and ſee it they are his Goods, 
and there challenge them, So that by ſome intendment in this pꝛe- 
fcriptfon , that Shop might he a pzivate Shop. And although that it be 
averred in facto that that Shop is apert; Yet when the pzeſcription 
is miſlayed , th: Bar is naught, Foz if Idue be taken que fuit ſhop 
apert: That is not a good iſſue, 

Alſo he p2eſcribed , that there was a Parket overt every dap, except 
Sunday and Feftivals ; and that it was not Sunday oz Feſtival, where 
it Could hve been nec Feſtival per que, ic. Harvey ſaid, That wozd 
apertis ſhall have relation as well to ſhops as to locis; Hutton at News 

ate @eſgions ſcven of the Juſtices being pꝛeſent, there was a Queſtion , 
E bat if a man hating Cloath ſtollen from him, and that was ſold in aScrt- 
veners Shop, Reſolved that there was no change of the p2aperty. Foz 
by intendment il a man had Dꝛaperp ſtollen from bim) he would not 
ſeck it there, So if a man ſclls ſtollen Plate, and ſells it in the High 
ftreet under his Cloak, Jt does not changc p2operty. And if a man ſells 
a thing in a Silkmans Sbep in London (the Curtain being d2zawn ) 
That does not change the property. And now to the p2incipal Caſe, 
Altdong he ſald that he was a Goldſmith and that that was his Shop, It 
is not neceflary to be intended, that he uſed the Trade of a Goldſmith in 
it; And that ought to be averred, Foz every Shop is a Parket 
overt : fo; theſe Cauſes only, which appertain to the ſame trade, 


Williams againſt Bickcrton, 


Wy== bought an adton upon the Caſe againſt Bickerton foz 

ſaying, He hath forſworn bimſelf, and ile teach him the price 
h ofen Oath, ſor Iwill have bis Ears cropt. And it ſemed that it lap. 
| Fo? although it was not ſatd at the beginning, where it was that he fo3- 
ſwo:e bimſelf, Vet by the circumftance it ſhews that he was in ſach a 
place, fo2 which it was puniſhable, And M. 29, 30 Eliz, Dantſleys 
Caſe, Thou art a Pillary Knave, remember that thou haſt deſerved the 
Pillary; amd the Acton maintainable, And the Plaintiff paid the Box foz 
his Judgement, 


Bradyes againſt Jobaſon, 


Radye bzought an E ject. firm. againſt Johnſon , and declared upon a 
Leaſeof Land habend. a die dat. Indentur.prædict. And does not ſpeak 
of any Indenture befoze. And foz that the Declaration adjudged 
naught. And ſoft was between Bell and March. And this ſame'term 
between Spark, Where it was ſhewed quod conceſſit per eandem Indent. 
Where he had not ſpoke of any Indentute befdze, 


Lowen againſt Cocks, 


JI Debt by Lowen againſt Cocks, the Caſe was thas, A man ſeſſed of 
an hoaſe in St. Edmonds Partſh in Lumbard · ſtreet in London, deviſes 
ft to his wife fo2 life, the remainder to his Son George. and if he dye with- 
ont Jſae, then to lohn and Thomas his Sons equally, and to their Heirs, 
The wife dyes, George dyes without Jae, I. and T. make a Leaſe foz 
pears, rend2ing 5, l. to the one, and 5.1. to the other, |. deviſes the rever- 
ſton to his wife, and dyes, and foz that Rent the . 
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L iekſons 


Tomlinss 2 
Caſe. 3 Cale, 


" the Wife. And the Nucſtion was, if they ſhall be Joynt 02 Tenants in 


Common. (Foz if joynt the deviſe of the Reverſion is void.) And 
Secondly , It by any Ac which makes partition ( viz, ) the ſeveral Limi- 
tations of the rent to them, Jt ſeemed to Hutton that they are Tenents 
in Common; By reaſon of that wo2d equally, which in it ſelf makes 
a Diviſion. In 33 Eliz, in Boucher againſt Marſh. Jt was held, that 
where a man deviſes Lands to th2ee Childꝛen equally to be divided;they 
are Tenents in Common, And ſo it was 14 lac. in caſe of Goods, And 
it is clear ( as it is ſaid) It a Pan deviſe 100 l. to two equally, the Exe- 
cuto2s ſhall pay 501, to the one, and 501, to the other. So if that woꝛd 
equally does not make tenancy in Common, it ſhall be all otherwiſe 
void. And every wozd of a Will ought to be of ſome fozce. And in theſe 
Caſes the woꝛd divided was not the fozce of the matter, but only equal- 
ly, And it was the Cale of a Shepheard in the Courts of Wards. Where 


a mandeviles, that after the death of his don all my woods ſhall remain 


equally to his Daughters and their Heirs of their bodies. And it was 
there held by Dyer and Manwood that they were Tenents in Common. 
It Parceners agree to hold by, That is ſuffictent partition, And if 
tte one Joyntenant confirms to the other; that does not give any thing, 
butſevers the Joynture, Harvey to the coutrary. 

Firſt, They are Joint, Fo2 Joynture is the greateſt equality, foz e- 
very one is ſeiſed by himſelf, and the one hath as much of the p2ofits as 
the other. And ſo equal intereſt and equal benefit to the Survivoz, 
6 E. 6. in Dyer, A difference was taken between a Demiſe to two, 
when it is ſaid equally divided. That they ſhall be Tenents in Common; 
If equally to be divided they ſhall be joynt. But it was never adjudged. 
17 Eliz. A man having 3 Sons, deviſes Lands to them equally to be 
divided. The Queſtion was what eſtate they had, fo? it the younger hav 
not a fee, they could not have an Eſtate equal with the eldeſt, foz he had a 
tee. Reſolved, that they ſhall have a fee-fimple : and alſo that they ſhall be 
Tenents in Common. And held that to be divided and divided was all 
one. And it was held alſo that the woꝛd divided makes the Tenancy in 
Common, and not equally, 2, As to that reſerve of 30 l. to the one, and 
501, to the other, clearly being a joynt Leaſe, and a joynt reverſion, 
And the Rent as acceſſary to the reverſion, and ſhall not change the na- 
ture of it, Yelvercon, Thep ate Tenents in Common. A WH hall be 
tonſtrued acco2ding to the intent of the Teſtatoꝛ. And expoſition ſhall be 


made of the wozds to ſupply his intent, 


Tomlins s Cafe. 


JT was agreed by all, That it one ſojourn in the Houſe of another; 

and the Houſe is bꝛoken in the night. and the Stranger robbed in the 
Houſe, without being in fear of his lite, Jn law. He that robbed 
Mall have his Clergy, notwithſtanding the Burglary. Foz it is out of the 
Statute of 5 & 6 of E. 6. cap. 9, 


Dickſons Caſe, 


A T Sergeants Inne in Chancery lane this Queſtion was debated, It 


a man ftcal Goods, and the very Diner makes freſh ſaute 
to take the felonz So that he waives the Goods and flies; And 
be foꝛe the Owner comes, the Goods are ſeiſed as Goods watved, and at- 
the Dinner comes and challenges them. Now if he ſhall have them, oz 
they ſhall be fozfefted was the Queſtion. And it was held by Harvey 


and Crook, That they are not at all fozfeited ; ſoꝛ that the Owner had 
done 
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done his endeavour and purſued from village. And that the Goods ſhall . f co. 
not be ſaid to be waived, but where it cannot be known to whom the pꝛo- '-/*: 


perty fs, Hutton Chief Juſtice , and Yellercon ſald. Ttat Goods wat- 
bed ſhall be ſaid thoſe which are ſtollen, and that the Felon being 


purſued, foz danger of app2ehenſion watves aud flies. Not ik they are 
ſetſed befo2c that the Owner comes, the p:op. rty is p2eſently altered 


out of the Owner in the Lo2d, although that he made freſh ſute, It that 
Sute was not within the view of the Felon allwates. But they all a- 
grecd, if the Felon doas not flye, but is app2chended with the 
Goods, That then the Owner ſhall tave his Goods without Qucſtton. 
Oz if the Owner comes and challenges the Goods befo:c ſeiſure ; and 
after the flight of the Felon. Harvey ſaid, Tre Statute of 21 H, 8. 
cap, 13. does not remedy any thing, as to the reſtitution of th: Or ds 
follen, But upon the evidence of the party, oz by others by his pzocure- 
ment in the ſame manner, As it was in an appeal upon a frech ſute at 


It was ſaid by all, That although the cuſtome {as of Burgage lands 


in ſoccage; Vet it the Lands came by gift oꝛ other u iſe to tenure ta Chick, 


oz ſervice of Chivalry, That that now changes not the Cuſtome, uu ich 
alwaies goes with the Land, and not with the tenure; As the Lands in 
Gavelkind, by the Cuſtome are ſoccage tenure; Yet if thy are changed 
to ſervice ol Chivalry, the Cuſtome is not altered, Bt that all the heirs 


ſhall inhertt. 


It was agreed by all, That if (ir perſons compaſs and imagine to 
levy war agatuſt the King; And there is an agreement betwern 
them, that two ſhall do ſuch an ac in ſuch a County, and the other two 
another ad in ſucha County, And ſo divers ads by divers in ſeveral 
Counties fo2 to aſſemble the people againſt the Bing. And after two do 
the Ad acco2ding to their purpoſe, and aſſemble the people, and the othet 
do nothing. Vet the Aa done by two upon the agreement is Treaſon 
in all. But other wiſe it is if there had been only a compaſsing, ic. and 
not any agreement, and afterwards one of them does the a untnou ing 
to the others; thers it is not Treaſon, but in thoſe that doe the fac, and 
not in the others. As it happened in the Caſe between the King and an 


Wilkins againſt Thomas, 


adjudged upon good adviſe ; That it an Jnfant he implcavey 

pe of his Lands; And loſes by defending. Nowhe 
ſhall a Writ of Erroz, And becauſe that he was within age at 
the time of the Judgement, it ſhall be reverſed, And the Infant 
ſbyll be reſto2ed to all that he loſt. As it happened in the Caſe of 
John Ware againſt Anderſon and others in the Cotinty of York , 
loſt while they were infra zrarem, Where it appeared that they 
appeared by their Guardian (admitted to them by the Court) 
to the Gzand cape; andthat they were within age. But there 
was an inſpection by Nurſes and Friends, and they were found not 
to be within age. 
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John Symons againſt Tho- Bromleys 
mas Symons. 8 3 Caſe. : 
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Hill.. I. Car. 
Com. Bonc. 


Joha Symons agaiaſt Thomas 
Symons. 


Ote it was ſaid by all the Juſtices ; That ff the Dilleiſee enter 
upon the Feoffce oꝛ Leſſee of the Difeiſs2 , That he ſhall not have 
an Action of the Treſpaſs foz the ſame Treſpaſs againſt the Feoffee oz 
Leſſee ; B:cauſe that they come in by a Title. And at Common law 
befoze the Statute of Gloc. No dammages foz mean occupation againſt 
the Frottee 03 Leſlee, 


Bromlevs Caſe 


1 F a manfteal goods, and be arraigned upon an Indiament of felonp, 
and the goods are balued to 6s, and the Jarp upon their verdia ſag, 
Mhat he is guilty of the ſaid goods, hurt that the value was but 6 d. Tat 
is a good verdict; And the Jaſtices m paniſh him as fo2 petty Larcen- 
ny. In the ſame manncr it io, If a man be arraigned fo2 willfail mar- 
ther, and the Jury find it bat Þandaaghtcr. That is a good ver dia by al 
the Juſtices. 


Peaſe againſt Thompſon, 


Pan ſeiſed of Lands fn fee makes a feoffment from that day, to 

divers, to the aſe of his Wite ſoꝛ her life, and after to the uſe of the 
heirs of the body of the Feoſfoz. The Feme dies, and the Feoffo2 makes a 
Leaſe fo pears and dies Now her3lae ſhall not avoid that Le aſe, becauſt 
a man cannot have Yeirs in his lite: So that at the time of the death of 
the Feme there was none to tale by the remainder, Aad fo; that the 
Feoffoz had the fee ; the K eaſe is good and ſhall bind the Þ+ir. As if a 
Leaſe be made foz lite, the Remainder to the rigtt Peirs of I. & and I, S. 
dies in the life of the Lefſee : then the remainder ts good, other wiſe not, 
but it hall revert. But otherwiſe it Call be peravventure in ſuch a Caſo iu 
a demiſe. 


Hillary 3 Car. Com, Banc, 
Skote againſt Randall. 


— b2ought Debt againſt Randall, and recovered, and had execution 
by Elegit, and t was found by the Inquiſition that the Defendant 
was ſeiſey of the mo of a PeCugoe-and Lands fo2 lite, and other 
Lands in right of his Mite. And the Sheriff returns that vircuce brevis, et 
deliberat, feci meditatem omaium præniſſocum cum pertinentin &c. 
Nec non duo pomaris, nec non unum clauſum vecar, &c, And that he hav 
delivered the mopety of the Lands in ric ht of hig Wife, and his Chat- 
tells, and recites them, and that Elegit was filcd. | And the Queen 
was, wh:ther he might have a new Elegic , Bocauſe that the Sheriff 
oucht to have delivered to him the mopety of the mopettc of the Lands 
held in Joint-tenancy. o that the Zonent by Elegu might be Tenant iu 
Common foz a fourth part with the Joynt tenants, as it was agreed, 
Bat alſo by that Delivery he had but in effec the eichth part ; Voz the 
other Joynt-tenants, may occupy th Land delfvercd v ith htm in Com- 
mon. Richardſon ſaid, Fo2 part of the Lands and goods, in right of 
his Wife , the return is good; And being filed he cannot have a new C 
legion. Foz ff part ſhall be evined, you cannot have a new Extent up- 
on 


Ceili — — — —— 


Edward Thomas againſt ä 


Morgan et al. 


on the Eſtate. But if it had been in the Oenittve Cafe Duorum pomora- . 3. car. 
riorum, &c. it had been good, But it was granted by the Court, Chat n. kant. 
the Plaintiff makes a ſurmilſe, that the Bherift male ſe xelfic inthe Exeen LVWNg 


tion of that Elegit, and then he may have anew Elegit at his peril, &c, 


Edward Thomas againſt John Morpan, 
et al, 


Dward Thomas b:ought an Ejectione flirmez againſt —_—_— Kemmis, 

and others, and upon Not guilty pleaded. a ſpeciall Ucrvic was given 
to this effec, ſoꝛ Morgan and Kemmis, ( fo2 the other ſome were dead be- 
toze ilae, and the other not guflty) and they found a Judgement dated 
12 Sept. 33 Elz. and deliver'd the 15 Tunii nett enſuing. ras be- 
tween the then Biſhop of St, Davids of the one part; and Richard Thomas 
of the other part, AF it was in conſideration of a age to be had be⸗ 
tween him and the Daughter of the Biſhop, That befo2e the end ot Hilla 
ry Term next enſuing, he would le vy a Fine of all thoſe Lands, and aff 
the other lands in Moun: mouth, and that fhonld be to Thomas Morgan, ànd 
Roger Siſe of Lincoln-Inne, And that he ſuffered a recovery dotrble 
voucher to the uſes in the Indenture, But the woꝛ ds are, that the Conu⸗ 
ſees mond ſtand ſciſcd tothe uſe. And by Atthowe, the Recoverpis 
idle, fo2 the uſes ſhall be executed, and then there ſhaft be no Tenant 
tothe Precipe, (viz,) Tht of ali the Lands menttoned in the Andentare 
Morgain and Siſe ſhall ſtand ſeiſed to the only uſes bereafter , &c, that ig 
to ſay, They ſhall be ſefſed of in part of the Lands and Tenements, 
that is ſo much thereof as ſhall amount to the ctear value of 30 l. by the 
pear, to the uſe of Richard, and Anne Daughter of the Biſhop, aſter ma. 
riage, fo2 their libes. Which Lands and Tenements to the value of 30 l. 
per annum ſhall be appointed aud fimfttcy out by meets and bounds, and 
vut in waiting befoze Hillary Term next , and delfvered to the afe of 
Edward Thomas, and Walrer Thomas fo: thefrlives, which were Uncles 
of Richard, ff Richard and Anne had Idue male. When the @urvfvo0; 
or them vyes without Jae male, oz if all the Iuue male dye 
Idue male; Then the aſe to Edward and Thomas fo ceafe, Alfo there 
be two Tonvitfons , the one Pꝛetedent, the other Þubfequent ; And 
the p:eccvent Condition makes that a contingent Remainder, At- 
thow would have that ſettled without Jſae bozn to Richerd, oe, But it 
all their Idues dye befo2e the Survivo2; It can never be ſetled. Foꝛ the 
words (cil. ) at the death of the Survivo2, c, And then befoze the con- 
tingeney happen, it cannot be ſetled, It the contingency had been vold at 
the time of the limitations; J agree it ſhould be void, - Now ik the partt- 
cular Cftate be contingent; all that depends upon it is contingent alſo, 
And Edward and Walter took nothing but after the death of the Surve- 
vo? of Richard and Anne without due. And'then it ts as in the Cale of 
Cook 10. 85, A Feoffment tothe ule of A. fo2 life, and after the death 
of B. to the uſe of C. and his Heirs, That Rentainder is contingent, Be- 
cauſe that B. onoht to dye in the life'of A. o the Reniahiver chan never 
veſt, Sd alſo to Richard and Anne fo? theit lives, and after he 
lotthout Iſſue to Edward and Walter. And if they ever take an t 
ouggt to be after their deaths. 4c, ETOP 

Seconvly, Fo? the uſes ofthe Reſidue. To the ule of Ric hard fo2 , 

and if he dye living A. withont Idue male ingendzed of the l A. 
Then to . (o: lite, that is tontingent, then of the reſfvae,after | 
Richard tv the ufe of Edward s Walter, if Richatd had ridt ifſne'of Anne 
the time of his death. Whether — velts after his death ter betoꝛe . That 


Harvey againſt Dame Buttons 
Fitton. | Cale, 


is contingent alſo, And it is contingent whether he will dye withont Iſ- 
ſue male, As if a Feoffement be made to the uſe of one fo2 life, and if 
he had no Heit of his body, to another in fee; that is contingent during 
the life ; And he had not but an Cate foz life, by that limitation; and 
then that is deſtroyed by the Fine alſo. And now ik nothing was in Ed- 
ward, nothing can be ſetled in his Son. And then thoſe contigent Re- 
mainders being de ſtroyed: there is a good cſtate in the Purchaſo2s; any 
this ſpecial verdict was not found foꝛ any doubt, but fo2 the intricacp of 
the Andenture, And therefoze he pꝛaped Judgement (oz the Deten⸗ 


dant, 
Harvey againſl Fitton, 


an Obligation of 200 l. againſt Edward Fittor, and declares 
of Letters of Adminiſtration committed to him by the Archbiſhop of Can« 
terby, c. The Detendant ſays, That the Inteſtate became poſſeed of 
Goods in Chelter within the County of Vorx. And befoze the purchaſe 
of the Writ, and after the death of the Jntcſtate, J. S. Chanceloz of (he- 
ſter committed Adminiſtration to Richard Firron of all the goods, ac. And 
that he rcleaſc> to hn, and upon that demurs. Bramſton , Ye doth not 
ſhew what perſon that Chancelloz was, o: how he had that Authozity 
to grant Admiaiſtcation, quod fuit conceſſum per Cur. That fo2 that ft was 
naught, And it was agreed, that the Pzerogative of Canterbury does not 
extend to York. 


Ht the Avminifratoz of Edward Fitton bꝛought an Adion of debt 
upon 


Dame Buttons Caſe, 


Ame Button was Adminiftratrix of Goods and Chattels of her Þuf- 

band, And the Siſters of the Hugband would compell her in the 
Pꝛerogative Court to make Diſtribution ; And after ſentence gfven 
p2ays a4 Pꝛobibition, and divers cauſes were alleged. But Richardſoa 
rejected al, unleſſe it was upon the Statute 2: H. 8. And upon that 
Statute he ſaid, that upon conference uith the Judges, He conceived that 
it was in the diſcretion of the Court to grant a Pꝛohibition in ſuch Caſcs 
02 not, ic. Hutton ſaid, That a Pꝛohibition in ſuch caſes ought to be gran- 
ted, Foz he ſaid, if Siſters may come in foz poztions by Diſtributions , 
where Couſins cannot. And Siſters have not any colour to have Diftri- 
bution. Foz although that the Statute of Magna Charta cap. . extend 
a pueris, Vet not All Freres 02 Siſters. And the Oꝛdinary although here- 
tofoze would compell an Executo2 to make Diftribution ; pet now they 
never meddle with an Erecutoz, And hath not an Adminiftrato2 the 
ſame power as an Executoz « And in Iſabel Towers Caſe a P2ohibition 
was granted, Foꝛ vhen they have executed their Authoꝛity one time law 
fully, they cannot make a Diſtribution. Harvy to the ſame intent. The 
D2dinary had not ſuch a power upon the Gods of any, eſpecially where 
Adminiſtration is granted; Foz then they tave put the P2operty in the 
Adminiſtratoꝛ to pay debts, c. And there may be a ecping debt which by 
that means ſhall never be ſatisfied, Fo2 if the O2dfnary might grant 
Adminiſtration, and afterwards make Diftrivation , Mis Authozity ts 
not warranted, and he does and undoes, and ſo mocks the Statute. 
In Flames Caſe it was ſaid, that it they are not permitted to make Di 
tribution, They will compell it befoze Admintiſtration ſhall be grantes. 
But they have not anp ſuch power;fo2 he ought to commit Adminiration 
ff it be demanded, And it was ſo in one Clarks cafe In which the whole 
Court was of opinion. But Yelverron would not ſhew bis op'nfon in 
the power of the Oꝛdinarp. But he conſented to a P3ohibition withour 
other cauſe. Iohn 
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| Feakes againſt 5 
Caſe. 3 
lohn Owens Caſe, 


108 Owen lided apart from his wife ; Aud upon petition of the 
to the Juſtices of Aſofſe foz maintenance, they refer'd it to the . 
ſhop of Bangor; who o2dcred that he ſhould pap to his Wife 10 |. per an- 
num, was afterwards confirmed by decree in the Councel of Par - 
ches of Wales, And becauſe that Ion Owen diſobe ped that Dec tee, an 
did not pay the 10 l. per annum, the Councel ſent a Moſtenget to appꝛe 
bend his dody; and cauſed his Gods, and the p2ofits of his Lands to be 
ſequeſtred. And Henden pꝛaped a Pzohibition; fo2 that that Alimony 
was not within their inſtruaions. Richardſon demanded of him if they 
could grant P2ohibitions; At they meddle with a thing, which belongs 
to Eccleſiaſtical power, where they themſelves have power. Harvey was 
of the ſame opinion. Fo? this Court ſhould p2eſerve other Courts in 
02der,. Yelvercon lald, Foz the ſequeſtration of the Lands, they conly 
not do that. Richardſon, They have not any power to ſell the gods. 
Tue Eccleſiaſticall Court is the pzoper Court foz Alimony ; And ifthe 
perſon will not obey, they cannot bat excommunicate him. An by 
Yelverton, when that comes to them from the Bilhop to be confirmed, 
They cannot but walk in the Reps of the Biſhop. And a day was gt: 
ven to ſhew, why a Pꝛohihition ſhould not be granted, And ſo ſhwas cu 
led, 


Feakes apainſt —— 


O Ne — Was ſued in the Councel of @irches upon a Bond of 
500 l. to pay 40 marks per annum, And he alleged, that he did not 
intend to take the fozfeiture of the Bond, but to compe!l him to pay the 
40 Paris per annum. And a Pꝛohibttion was granted to the Court at 
the motion of Hoskins, Foz that their infractions were not to hold 
Plea bt fo2, ic. And if this ſhould be permitted, it is but a window to 
dzaw mo2e within their Juriſdiction , and alſo the King vonld loſe his 
Fines, Bat he ought to have an Aaton of Debt. Harvy, If an Obliga- 
tion was to perfozm an Annuity of ſuch a ſum by another Deed, The 
party may bꝛing his Action upon the Obligation oz Annuity, And Yel- 
verton ſaid, If it were to perfo2m a Collateral thing, oz if the Condition 
was all one with the Obligation, they cannot ſae fo: the pzrfozmance 
there. Quod nota» 


Intra Mich. 3 Car. rot, Banc. 633. 
Watſon againſt Vanderlaſh. 


V — bzonght an Aaion upon the Caſe again ſt Vanderlaſh, 

lo fcandalous wo2ds, and declares , thit ubercashe was skitl- 
full in the art of Chirurgery, and that he made much gain of that Art of 
the Kings Subjects that now is, . Et colloquio tunc & ibidem hadiro 
de peritia ſua in arte Chirurg. &c. et de quodam Marthev t nuper ante ſub 
cura ejus , who is now dead. He ſpake theſe woꝛds, Thou di dt kill Mr. 
Patthews,chou didſt ci him. And upon not gailty pleaded, it was found 
fo2 the Plaintif, and an hundzed pound dammages given. And now 
this was urged in arreſt of Judge meut by Crew, That he does not allege 
that he was a Chirurgean at the time of the wo2ds ſpoken. o that his 
allegation to be a Chirurgean, does not include the time c. that he 
ſpoke thoſe wo ads; Ind then his pzofeſston is not diſcredited. @gecendiy, 
he does not allege, thac he died under his cure, bat that he is dead; fot 
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— — 


Mich. 3 car. 


- Com, ant, 
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Watſon againſt LE 
Vanderlaſh- 8 2 TE 


Mich. 2. Car. ff thoſe | had been alleged, it would have been moze quc ſttonable. And 


Com. Nene. 


fo2 that the woꝛds are uot Adtonable. Now a man map kill a man di- 
vers wapes, and juſtiſie it. As a Pigilter of Juſtice, 14 Elz. in the Kings 
Bench, Y ates and Boſtocks Caſe, ſhou waſt the caule that l. S. did bang 
bimſelf, and that I. N. did cut his own chroa!, And adjudged that they 
are not Adtonable; foz he might have committed an Offence, and be⸗ 
cauſe the other pꝛoſecuted him, he might cut his own th2oat, o2 hang him. 
ſelf ; and ſo this man might be undcr his cure, and he doe his beſt enden 
bour to ſave him; but pet he might dye. And the Court does never extend 
woꝛds further than the Law direas them. C 00.4. 15. Stawloeps Caſe 
and Hexts Caſe, fol, 20. Barbams Caſe, The Court there does not ſup- 
ply that which the woꝛds doe not directly imply. And here in this Caſe 
wh: re the woꝛds may have a qualffication, thep ſhall be taken in mitiori 
ſenſu, Henden. The wo2d kill generally will bear an Acton, becauſe 
that it wall be intended to be felonionfly, as in the Ladp Cockains Caſe. 
Although it was not Felony in facto. But here the wo2ds ſo ſpoken and 
particularly avp'yed, they will not bear an Action Thep had a viſconrſe 
of bis shi in Surgery, and of one Matthew, ho was fick of a dangerons 
diſeaſe, Then that cannot to be intended, it wis Fetbnp; objecting the 
fapler of skill, will not bear an Action, As if J ſhould ſap of a Lawper, 
He hath loſt his Clients Cauſe. And as it map be taken in mitiori ſenſu, 
it cannot be tratned to Per jury. And ſo here there can never be fmtended 
a boluntary killing. But Bramſton and Finch on the other ſide, That al- 
though there are not thcſe woꝛds Tunc exiſtenti Chirurgeor, pet there are 
other woꝛds which ſupply them; fo2 it is, That ohen Marihews was under 
his cure, he was a Chirurgeon, ic. And the woꝛds are adtonable without 
other reaſon ; fo2 that he impeaches his credit, and imp ies misbeha viour 
in his Art. Hutton. Foz the Crceptions we ought to intend that he con- 
tinued a Surgeon, and that his skill continued, And alſo it ts ſupplyed, 
Then being ſpeech of his ski, ar, Which p:oves that then he was a 
Sureon. And Then ought to be intended that he is a C! frurge- 
on; fo2 it is not to be ſuppoſed that he laid aside his p2ofeſsfon in th: - 
mean time. And fo: the wo2vs if he had ſato, For lack of sKill of Chirur- 
gery, ic. thou didſt x him, will bear an Adfon ; (oz that is a lander ts 
bis p2zofeſsion, And if one had ſafd, Goe not to ſuch a one, for he hath no 
«ill in Cbirurgery, if he be a Chirurgeon, it is actfonable, Oz if of a 
Lawyer, Goe not to ſuch a one, ic. for he vill deceive you. And the 
Nueſtion will be, whether it ought to be intended tbat he killed tim ko: 
want of skill. It one ſapcs. Such a one was found dead, and you killed 
him, there it Qhould be intended murderoullp. And foz the Caſe put by 
Crew, J agree that a man mop be a cauſe tt at another hangs himſelf bp 
imagination. But if one ſayes, Hou did kill ſuch a one as hanged tim⸗ 
ſelf, 02 cut bis own thzoat, that will bear an Action. And ſo it ought to 
be fatended alſo, that when he ſapes of a Chirurgeon, &c T hat it was 
for want of sklil, Goe not to ſuch an lune, the Plague bath been lately 
there. Theſe wozds are adfonable. fo: it dzives away Gucfts. Then 
theſe woꝛds were ſpoken to hinder him #1 his pzofeſston and bencfit, Any 
becauſe that he dyed under his hands, it o:1cht to be neceſſarily intended. 
that it was foz want of skill. Harvey of the ſame Opinion. Alſo there 
is ſufficient matter to p2ove that he was a Chirurgeon at the time of the 
ſpeaking the wo2ds, c. When he came to the wo2ds, it is ſaie that there 
was a ſpeech between them, c. and the ſpeech was of his skill, and of 
Matthews death. Il he had ſaid, Thou haſt ki. led I. S. oz murthered J. 5. 
whereas he is livinę, that will not ber an Aafon. And ſo alſo it was that 
he dyed of his diſeaſe, it muſt be by conſequence, that he did not kill him. 
But it is ſatd that he dyed, that may be by killing. And fo2 that, the won 
kill without doubt will bear an Action ; foz ff it be not murther, & may be 
: an. 
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Han-flaughter And ſo it ſhall be intended ff you cannot make a Juſtifica Mich. ver. 
lion. as a Piniſter of I iſtice, 02 ſe defendendo, And then when he ſayes co, Banc, 


that he killed him, ft hall be meant foz want of skill. which ts acfonable, 
I. S. hath no more Law than a Horſe. At he had reſembled him to any 
thiag buf a B:aft, it wald not maintain an ation. Bit if he ſald, Goe 
nut to ſuch a one. . it is actionable without queſtion. Slander of one in 
bis Trade, will bear an action. And fo all being connexed altke, it ought 
to be intended that he killed him in refpec of his skill. In Caſes of De- 
lamation &fr George Haſting*s Caſe, Thou didſt lye in wait to kill me 
with a Piſtoll, oc te actionable. So if one touch another in reſpec of his 
gkfll in that that he p2ofcſſ:s, it will maintain an aaton, c. And Yelver- 
ton to the ſame purpoſe ; foz there is a difference between a P3ofeſsion, 
and a particular Calling. As if woꝛds are ſpoken of one that is a Juſtice 
of Peace, he onght to ſhe w that he was then a Juſtice of Peace, foz he is 
removable, and may be changed every Quarter @eſsfons. But as to a 
Calling, the Callt1g of every man is his Free hold, 4; E. 3. Gant of 
an Annuſty to one po confilio, and he pzofeſſes Divinity, Phyſtck, and 
Law, there the grant is pro corſilio generallp, foz Phyſick ff that be his 
uſnall P:ofeſgion. and it fs intended that a man alwayes dyes in his 
Calling. It he ſaſd to l. Thou art a murtherer, it ſhall not be intended 
ol Patres fo2 the Judęts are not to ſcarch ſo far foz conſtrud ion. Le quen- 
dum ut vulgus ittelligendum et ſapiens. Jf one ſapes of a Perchant, Put 
not your Son to him, for hee*l ſtarve him to death. Theſe woꝛds are adi. 
onable ; fo2 that that it tomes within the compaſſe of the diſgrace of big 
Pꝛofeſston. And ſo of a School - maſter, Put not your Son to him, for 
dec“ ci me away as very a dunce as he went, Harvey, It ane = es of a 
Judge, He i« a corrupt 'udge. ft cannat be meant of his body to be cozs 
tupt, but it Wall be intended of his P:ofefgton, 


peitoes Caſe, before, 

Enden ſoz the De fendant, the Caſe is thus A Rent is granted foz 

like out of Lands which deſcend to the Heir, and he makes a Leaſe 
of parc: ll of the Land to the Gzantee foz pears,v ho ſurrenders the term. 
Whether the Rent ſhall tetide oꝛ ſufpend during the term. And it was 
ſaid by him, it all revive, Firſt, Foz that that it is the aa of him. who id 
lyable tothe Rent, to accept the ſurrender, And there is a difkerente. 
where there is a determination barely by the ac of the perty, there it Mall 
not be rerived, Foz the firſt, 21 H. 7.9. Tenant in Tayl of a Rent is 
fnfeoffed of Land, and he makes a Feoffkment of Land with a warranty 
to B. with Moucher, as of land diſcharged ot that Rent. And ſo it is 19 H. 
6. 55. Aſcue put this Taſe,Gzantee of a rent in Fee and Donee in Tapl of 
Land, infeoffs the Ozantee, who grants that over ; and afterwards the 
imme in Tay! recovers in a Formedor, pet the rent ſhall not be revived. 
Bt if it had been the ſoynt ad of the parties, as ſo bp ſurrender, it ſhould 
have been retived, 

Firft, It is clear, that it a Chattell perſonall be ſuſpe ided by ute, it 
hall be gone ſoz ever. As if a Feme marries the Obligoz. 11 H. 7. 25. 
unleſs ſuſprnffan be in anothers rigtt ; {f it be by the ad of the party, thete 
it ſhall be rerfved : As it a Feme Erecutrix marry with the Dbligoz,ann 
be dyce, the ſuſpenſion is determined, and they arc revived againft the Ex · 
eeuto2s. 7 H.6. 2. In one Ga'coines Caſe, Leſſee ſurrenders to the Leſ- 
ſo2, upon con? itfon the rent be ſuſpenden but if the Leſſo2 enter, fo2 con- 
ditions hꝛonen. the Rent is revived. Which in effec is our caſe, A rent 
is granted to the Daughter, and the land deſcends to her and her other i 
fter, who make partition. The Rent is revived. fo2 it is the —— 
of both parties. Plow, 15. If a man had a Rent. ang dilleiſes the 
ol the land, and after the Diſſeſſee te enters. Where there is a a 
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Wakeman againſt Stamford and Coopers 
Hawking 8 5 Caſe, F 


Mich.z car, vl woe land, there is a revivo2 of the Reut ; loz the diſc{ſin was the cauſe 
1 


of the ſuſpenſion, and that now is gone. 

ly, Becauſe that when the Leſſce foꝛ years ſurrenders, the 
term is determined to all purpoſes, ard the Leſso2 is in of his Eſtete ig 
Fee; and there is a diverſity of ſurrender in reſpec of a irangex ; ſoꝛ to 
a t it may hape Cſgence after ſurt nder. But as to himſelt it is 
other wiſe extind. And he cannot ſap that it dad any Eſsence. x H. 5. 14. 
But in reſpec of a ſtrangex it ha s continuance, as if an Exccutoꝛ ſurren- 
dert, pet it all be aſsets, And all aas done upon Leſsee fo; ltfe befoze 
ſurtender, Mall have a continuance after. And ſo he prayed Judgement 
to2 the A t. But moze alter, 


Wakeman againſt Hawkins, 


12 vas laid, Chat if an Ertcutoꝛ was ſued in this Court by ©; fofnalls 
" be hall not put in Bayl, But if be be arreſted in an fnferfour Cour 
and removed by Habeas corpus, be ought to put in Bapl, 


Stamford and Coopers Caſe. 


Tamford and Coopers Caſe las thus. I. S. acknowledges a Statut 
＋ to Cooper the 22 January, and afterwards he confeſgrs a Judęe ment 
to Stamford the 23 of ny next enſuing the Statute, And it is extend- 
2D, And Stamford bzought a Scire fac, againſt Cooper (to wit now)becauſe 
he ought not to have the land by Elegit. And the Queſtfon was, whether 
the Judgement by relation ſhall defeat th* Statute, And it was reſol- 
ved, That the Judgement ſhall have relation to the Eſgotn dap, which is 
the 20 dap of lanuary, fo: that is the firſt day of the term legally; and the 
fourth day after is the firſt dap of the Term open. Dyer 301. Pla, 10. A 
Releaſe was pleaded after the laſt continuance, and it boze date the 21 01 
lanuary, which was after the dap of Eſsotn, de ORtab. Hil. And fo2 that 
nought, becauſe that it came late; fot tt ought to have besn after the laſt 
continuance, and befoze the left day, & c. 33 H 6. 47. Niſi prius was ta- 
ken after the dap of the return, and befoze the fourth dap after; and av- 
judged nought, becauſe that the day of the return, v hich is the Uta,, is the 
f tit dap of the term. and the fourth day after but a day of G2ace, and that 
is the difference. It a man he obliged to pap money the firſt day of the 
Term, he hall not pap it but upon the fourth dap after, fo2 that is the firſt 
day in all common acceptance, But in all legall pzoceedinge, the firſt day 
is the Elsoin day, And ſo it was adiudged. 16 Eliz, And in the Bings 
Bench it was in one Williams Caſe. A Judgement was given the 2© of 
Jaouary, and a Releaſe of all Ctrours the 21 lanuary, and adjudced that 
that bars the Judgement 7tven the 20 1aruary;although ft ewas not eitret 
the fourth day after. A Juſtice in the Kings Bench examined an Infant 
upon inſpection the Eſsotn dap, and found him to be under ace and would 
not permit him to confeſs a Judgement. a though that he would have come 
to full age the fourth dap after, The Court agreed that ore may be non. 
ſuited the Cſgopn dap; and if he confeſs an Acton that day, it ſhall be 
good, And thereupon Judgement was given that by the relation, the 
Statute Would be atoived, c. 


Crookes Caſe. 


Feme ſole leaſes at the will of the Leſaoz,and after the Feme takes 
an husband. It by the taking of the Baron, the will of the Feme 


de determined, and it was thaught not. 
Fenne 


Fenne againſt Tho- 8 2 — ainſt 


mas. Spark. 
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Fenne againſt Thomas. 
A Pan inhabiting in the moſt remote part of England, was arroftey 


Hal, 3 Car, 
(om. Fanc, 


WWNI 


eight times by Lacicar, and no Declaration is put in. And the Coun» - Xx. 


fell pzayed Coſts foz the Defendant, The p ſaid that he ſhall 
not have Coſts, nnleſs he come in perſon, But Richardſon ſaid en the 
contrary, and he ſhall have Coffs ; oz it appears that he had been put to 
travell, and a day given to ſhew cauſe why the Coſts ſhall not be given. 


Spark againſt Spark. 


Park b2onght an Ejectione firmæ againft Spark, foz lands in Hawk 

church in the County of Dorſer. The Caſe was, a Copy was leaſed 
foz a year except one day, and that was found in the A erdia to be war- 
ranted by the Cuſtome. The ſole Nueſtfon is, it an Ejectione firmæ lyes. 
And by Hutton, Tf Tenant at will makes a Leafe fo2 pears, an Ejectione 
firmx lyes; but if it be a Copy hold fo2 years, an Ejectione firmæ wfil not 
be maintained. 


Deakins's Calſc, 


T was ſald at tte Bar, and not oain-ſayey, If a man perjure himſelf 
againſt two, the one by himſelf cannot have an Acton upon the Statute, 
bat they ought to joyn ; fo2 he is not the only party grieved, 


Bentons Caſe. 


A Pan Leaſes fo: life, and alter wards Leaſes fo2 years to commence 

after the death of the Leſſee fo2 life, rendzing Rent, the Reverſion is 
granted. Tenant fo2 life dyes, Lefſce fo: years does not attourn, And 
it ſeemed, That the reverſion paſſes without Attournment, And he ſhall 
dave Debt, oz ſhall A bow. 


Williams againſt Thirkill. 


A ation of Debt was bꝛought by Williams againft Thirkill, Execute; 

* of I, S. who pleads a Receipt againſt him of 300. l. over and above 
which non, xc. The Plaintiff replies that the receipt was by Cobin. And 
fo they are at (Cue, and it was found fo2 tte Plaintif, and judgement 
was entred de bonis Teſtatoris, And it was ſaid by the by in this Caſe, 
That Debt by Paroll may be fo2given oz diſcharged by Paroll, 


Ploughman a Conſtables Caſe. 


| Loughman a Conftable ſuffers one, who was arreſted pro quadam fe- 

lonia antea fat. to Eſcape, And becauſe it is not ſhewed what Felo- 

y ft was, and when it was done ( fo2 it may be it was done befo2e the 
erall Pardon ) the party was diſcharged, 


Hobſons Caſe, 


Ven an Indiament of Fozcible Entry Quod inęꝑreſſ. eſt unum Meſs 
ſuag. inde exiſtens liberum Tenement. I. S. And becauſe he does not 
ſay Adtunc exiſtens ; and without that it cannot refer to the pꝛeſent time 
( ſcilicer) of the Indiament, Þe was diſcharged. 


Sir 


Hal 1 
Tv 4 mind, . to have a Watgr-courſe by the Land of the Defendant ; 0 


— —  - — — 


24 Sir Thomas Hok againſt K Fawkners 


Thomas Sandbach. Cale, 
Hil. J Car, : : | | 
Com, Banc, Sir Thomas Hole a gainſt Sir I ho- 
AYALL mas Sandbach, 


8 Jr Thomas Holt bzought Treſpaſs againſt Sir Thomas Sandbach qua- 
8 an Becauſe, uhcreas the Plaintiff had uſed time out of 


that the water run thaough the Land of the Delendant, to the Land of 
the tif, The Mefenvant ( he ſafa) had vi & armu made a certain 
Bank in his own Land, ſo that the water could not have his direc courſe 
as it was wont to have, Harvey, It ſems to me that the Adton does 
not lye, Fo2 a man cannot have an action of Treſpaſs againſt me vi & 
armis oz doing of a thing in my aum Sopl. But Treſpaſs vi & armis 
lyes againſt a Stranger, who comes upon the Land and takes a wap m 
Cattell ; And ſuch liks things: but not in this Caſc. But he map have 
an Aſsiſe of Nuſance. As in Caſe where one makes an Youle jopning 
2 Do that i darkens my Houſe , by the erection of a new 


A map have an Alsiſe of Nuſance againſt him who does it. But 

rook was on the contrary, But it ſe med to Richardſon , that he ſhall 
have Treſpaſs on his Caſe, but not vi & armis. And to that which haty 
been ſaid, That if one build a Hauſe to the nuſance of another upon ts 
own Land, That he to whom the nuſance is done, may have an Aſsiſe 
of Nuſance, that is true; And alſo if he will he map pull and beat down 
ſuch an Houſe, ſo built to his Nuſance ; if he can do it upon his own 
Land, But he cannot come upon the Land of the other, where the u- 
ſance is done to beat it down per que, 4c- Hutton of the ſame opinton. 
By which it was awarded that the TUrit hall abate, And he put to his 


Action upon the Caſe, 
Hiecham moved a Caſe to the Juſtices. One l. by Indenture cove- 


Pie tant lf 
3 K nants with an other that he ſhould pap him annually during his life 20 l. 
> Burl ro mu. at the Feaſt of St. Michael, oz. within 20 dates after, 10 l. and at the 
2 ("227-25 * © Feaſt of our Lady, oz within 20 daies after, 10 |, The Gzante befoze 
29; +4199 tte 20 dates paſſe, and after the Feaſt of our Lady dies. Tf the Exe⸗ 


cuts2s of the Gzantee ſhall have the Rent oz not. And the Juſtices, 
Hutton being abſent ſaid, That it was a good Caſe. And ſaid that the Ex- 
ecuto2s ſhall not have it; Becauſo it is not at all due, untill the aoth da 


be paſt. 
Fawkners Caſe. 


Leaſe mag made ta one fo2 40 pears, the Leſſce makes his Tcfta- 

ment, and by that deviſes it the term to 1. S. fo2 term of his life, 
if he ſhall live untill the-ſaid term be expired; And if he dies befo2e the 
years expire, then the remainder of the pears to F. fo2 term of his life. 
and if he die befo2e the term be expired, the remainder of the pcars to the 
Churchwardens of S.I. If the remainder to the ſaidChurch ſhall be good o: 
not was the Queſtion, Becauſe that the Wardens of the Church are not 
copo2ate ſo that they may take by that Oꝛant. Hutton and Harvy ſais 
that the Remainder was not good to them, And ſao that the firſt Re- 
mainder was not good. 


Pecers 
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Temlinſons & Jacobs's 24 7 
Caſe. 
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Hil, 3 * 
Peters againſt Field. Com, Banc, 

WWNJ 
Bill obligatoꝛy was ſhewed to the Court, in Debt b2ought upon 
it; And ta the end of the Bill were theſe wozds, ln witneſſe 
whereof 1 have hereunto fer my band, and he had w2it his name, and 
pat to his Seal alſo, And becauſe no mention was made in the B fil of 
no Deal to be put to the Bill, It was moved to the Juſtices, It the Bill 
be good oz not, And it was agreed by the whole Court that the Bill was 

good enough, 


Tomlinſons Caſe. 


\ Parſon makes a Leaſe foz 21 years, The Patron and O2dinarp 
= *confirm bis Eſtate oz 7 years; the Parſon dies, The Queſtion is, 
Whethcr that confirmation made the Leaſe good fo: 21 years, oꝛ but 
fo2 7 pears. And it ſeemedto Hutron, that the Leaſe was confirmed 
but foz 7 pears, But Richardſon was of the contrary opinion, and took a 
vifference, where ther cor firm the Eſtate, and where they confirm the 
Land foz 7 years; That Confirmation confirms all his Eſtate; But 
where they confirm the Land fo2 / years ; That Confirmation ſhall not 
enure but acco2ding to the Confirmation, And that difference was a- 
areed by Crook, and all the Sergeants at the Bar. And afterwards 
Hutton ſaid, That that was a good Caſe to be conſidered, and to be mo- 
ved again. 


Jacobs's Caſe, 


| A Pan was fndicted at Newgate, Foz that he felonioufly vi & at mis had 

robbeda man fn a certain Kings foot-way leading to London from 
Highgate, And upon that he was arratoned 4 found guilty; And having his 
judgment, he pꝛaped tis Clerpy foz that he was a ClarkAnd the Juſtices 
of Gaol delivery dontted if he ſhould have his Clergy oz not, Be- 
cauſe the Statute, if any man be taken upon Felony committed on the 
Hioh wap, he ſhall not hate his Clergy, But the Indictment was 
in this caſe , that the Felony u as done in alta via reg. pedeſtri . Mo that the 
wo2 ds are not alta via regis, nec in magna via regia, nec in via regia, Foz 
it that woꝛd pedeftri had been put out of the Indictment, he ſhould not 
have had his Clergy clearly. Some of the Juſtices were of opinion, that 
that wozd added in the Indictment made that he ſhould not have his 
Cleroy, The Lozdchict Baron of the contrary opinion. 


Perkins againſt Butterfield, 


Itecham morted to the Juſtices, It one takes Beaſts Dammage tea. 
fant, and impounds them in an Houſe, and leaves the Dooz open, 

So that the Owner may ſe them and gite them ſuſtenance; And after- 
wards foz default of Suſtenance they dye in the Pound, Whether be who 
viſtreyned them wall be charged oz not, Hutton, when one takes Beaſts 
Dammage fcaſant in his Land, It is at his Election, if he will impound 
them in an open place where the Pound is, oz in ſome place in bis 
own Land, And if he impound them in the common Pound, and the 
Beaſts dye, the Owner has no remedy, But if they be impounded upon 
the Sopl where ttey did the Dammage : 02 in the Youſes of him who 
diſtre yned them . and they dye foz want of Food, In this he who took 
them wall be charged, Foz the Common Pound is common to all — 

ö P 


— — 


| | Vimberley againſt Wikinſons 
85 \ Taylereral. Caſe, 


1 3 c&. fons, ſo that they may come to give them food, Otherwiſe in this caſe, 
com nm". Foz there the Owner cannot have notice where he hath made his Pound. 

Richardſon of the ſame opinfon. And J believe that the Owner ſhall 
have an acion upon his Caſe againſt the Owner fo2 the recovery of 
the umue of his Cattelt. oz treſpaſs does not lye; Foz the taking 
of them and th: impounding was lawfiril. And it is reaſon that he ſhouly 
retobet the valne of them by an Aatfon. Foz if the Dinner dan come to 
hates gi den them food, the Terre-tenant would have an action againſt um. 
Hitcebam, The taking of them is made a Treſpaſs 4 inicie , when ths 
Beaſts dyed in Pound, 


Wimberly againſt Taylor 
et alios. 


VV oe bad entred a Platat in a Court Baton agatrft two 
jolly, fo; taking of his Goods; And the Plaintiff hav removes 

the Pian by # Recordire joyntly , as the Pplaint is And now at 
this time the Platrtiff counts of taking of Goods ſeverally, S0 
that it varies tom the Plaint and the Recordare alſo, And Ward moved 
- — the WAttt might abate, And fo it was adjuSged by Hu ton anc the 
ices. 


Wik inſons Caſe, 


T was moved at the Bar, It a Pan makes a Leaſe foz pears to I. S. 
I. N. and I. D. It the afo:eſaid I, S. c. ſhould ſo long live; And now 
one of the Leſſes is dead. Jf the whole Leaſe ſhould be determined oz 
not was the Queſtion, And Hutton and Harvey ſaid, That it was 
without doubt that theLeaſe ſuas determine? by the death of ont of them. 
Du it the woꝛos had been gerisrally, Af the A es ſhoulp ſo long live, 
and — not named them, Then perchance it would have ben mot 
doubt full. 


The Executors of I omlins's 
Cauſe, 


A Tchowe demanded this Nueſtion of the Juſtices. A Leaſe is made fo 
pears, the Lefſie grants over tis Oftate and reſerves to him and his 
Heirs during the term a tertain Rent. It the Executozs oz the Heir 
of the heit wan have that Rent. And it ſems to me, that it hall enare to 
the heir weil enough. As a Oꝛant made by the G:antee of the eſtate of the 
ſame Rent. So the Bett ſhall take by{the O ꝛant Harvy , Pay the Heir 
take.Chattel as Heit to his Father And this Rent is but a Chattel. And 
in the Book of Alsiſe ; there is a Caſe where Lands are given to J. S. 
et uni hᷣæredi ſuo, et ui hæredi ipſius bacredis tantum. And that was taken 
to be no Fee-Ample ; Noz no ſuch Cate that the eit might clatm as 
ts his Father, But J am invoavt of your Caſe truly, Foz wtich 
Will e. Hitchatb, Upon that J have ſeen a Diverſity, Where 
ute given to 1,5, et bacedi fur, et | #redi bæredis l: S. In that 
Cute de wall have a Feümple; Dtheririſe it is, where Lands are gt- 
ven to J. S. et hated! ſus; There no Fer-ſi:npls paſſes, Richardſon, 
There ts Fee-finple paſſes in any of the Caſes, And it was ſatd in the 
ee That Leffſee ſhall not have Treſpaſs vi et arrais againſt bis 
* | 


Whid- 


— — 


Caſe. 


„ 


Whiddons 5 A Cale of Execu- 
cors, 
Hil, 3 Cas, 
Whiddon's Caſe. Com, Banc 


Man deviſes by his Teſtament to his Daughrer Jane all his Land in 


AB. ha bendum ſibi et hæted. de corpore ſuo _ proc, And by the 


ſame Teſtament he deviſes to his Daughter Anne, all his Land in the 
tenure of I. S. in the County of Hertford, Whereas in truth D. was in 
the County of Hereford , and parcel of the Lands were in the tenure of 


J. S. Whether Jane ſhall have the Lands in D. in the tenure of 1. S. by 


the firſt wozds; ©! Anne ſhall have them by the laſt woꝛds. Harvey; 
Lhe Teſtatoꝛ had given them by his firſt woꝛds to Jane. — he 
cannot revoke his Giſt, and give it afterwards to another Daughter, But 

all the Juſtices were of the contrary opinion. 


A Caſe of Executors- 


] F Cxecuto2s come to the O2dinary foz to pꝛode the Mill; Be onght 

to pꝛove it ex communi jure. And that he map do without great examt- 
nation of the TTitneſſes, But if other Executo zs come afterwards to 
p:ove a later Will ; Then the O2dinary ought to be cirtumſpea 
in the p2obation of that Will, and to do it by p2oofs; Foz 
that is de m.cro jure. And it ts the better and of mo2e effec , by Ats 
thowe. 


Challoner againſt Ware, 


A Pan makes a Leaſe foz years, reſerving a certain rent payable at 

the Feaſt of St. Michael. And foꝛ default of payment at the ſaid dap, 
and by the ſpace of 40 dates after, That it hall be lawfull to the Leſſoz 
to reenter vithout any demand of the Rent. The Rent is in arrear 
by 40 dates after the Feaſt of Saint Michac!, and no demand of the 
Rent made by the Leſſo2 ; Whereapon the Lefſo2 entred, If that 
Entry were lawful! was tie Queſtion, And bp Hutton it is not, Foz 
a demand of the Rent is given by the Common law between Leſſo; 
end Leſſee : And notwithſtanding the wo2ds without any demand) 
|t remains as it was befoze. And is not altered by them. But if the 
Rent had been reſerved payable at another place, than upon the Land; 
There the Leſſoz map enter without any demand. Bat where no 
place is limitted but upon the Land, other wiſe it is. Richard ſon to the 
contrary, Fo2 when he had covenanted that he might enter without any 
demand; The Leſſ& had viſpenſed with the Common law by dis own 
Covenant. As the Leſſoz might by his, Covenant, when he 
makes a Leafe Sans impeachment dl waſte, Me had viſpenced 
with the Common law, which gives the Action of Waſte, Harvey 
of the ſame opinfon. It a Pan leaſes Lands foz years with a 
Clauſe, That ff the Rent be in Arrear by fozty dates after the 
day of payment ; That the term ſhall ceaſe ; It the Rent be in ar- 
rear by the ſaid fo2ty dates after the day of payment , The Leſſvz map 
enter without requeſt, 


Conyers's Caſe, 


Ne Thompſon makes a Leaſe foz fozty years, to Conyers by 
Indenture, and in the ſame Indenture covenants, and grants 
to the Leſſee , That he ſhall take convenient Youſe-boot , Fire-book, 
and Cart-boot in toto boſco ſuo vocato S, wood within the 
rich of S. And thole Woods are not parcel of the Landleaſed, bat 0- 
ther Lands. 
P 2 At 


* 


—_ Pakemans Jenkins againſt : 
Cale c 8 Dawlon. 


mil. 3 ca- Atthow , J would fain know your opinion, if that Gzant of Cſts» 
com, Banc. vets out of an other place, than was the Leaſe, be good Alſo what E- 
tate the G:ante of Youſe-boot, and Fire-boot ſhall have by that. Fo: 
the words are from time to time, and hath limited no time in certain. 
And laftly, It the Leſſ be excluded to have Houſe-boot and Fire-boot 
in the Land leaſed; oz if he hall have in both places, Alſo it rh: Cre- 
cuto2s by that Gzant to the Leſſee ſhall have Pouſe-boot and Fire boot. 
And it was agreed by Hutton and Harvey, That that Gzant was good, 
and that the Ozantee ſhall have it during the Term. And that that 
grant does not reſt rain him Bat that he ſhall have houſe-bot and fire» 
bot in the land leaſed alſo, Acchowe., If there be no great Timber upon 
the land leaſed, and the houſes are in decay if the Lefſoz ought to find and 
allow to the Leſſee ſufficient Timber foz the making the reparations ; 02 
if the Leſſee at his own coſts ought to find th: Timber fo2 the reparations 
of the houſe, Hutton ſai, That the great Timber ſhall be at the coſts of 
the Leſſo2 „ ff ro Timber be upon the landleaſed , no2 no default 
be in the Lefſee in ſuffering the great timber to go to decay oz to pits 
trifie. And it was agreed, if the Leſſoꝛ cut a tree and carry it out of the 
Land, That the Leſſce may have an Aaton of Zreſpaſs; And if Stranger 
tut a tree, the leſſee ſhall hare an action of Treſpaſs and recover treble 
dammages; As the leſſoꝛ ſhould recover acat1ſt him in an acion of waſte 


Wakemans Cat, 


A Man ſeiſed of a Pannoꝛ parcell demeſn, and parcell in ſervice, deviſes 

by his Teſtament to his wife during her lite all the vemeſn lands; alſs 
by the ſame Teſtament he deviſes to her all the ſervices of chief Rents 
fo2 15 years, And mozeover by the ſame Teſtament he deviſes the ſame 
Mannoꝛ to another after the death ot his wife And it was agreed by al 
the Juſtices, That the deviſe ſhall not take cffca fo2 no part of the Pan» 
noz, as to the ſtranger, untill after the death of the wife. And that the 
hetr after the 15 pears paſſed, during the life of the wile, ſhall ha ve the ſer· 
vices and chief Rents, 


Jenkins againſt Diwwion. 


] N a Formedon, the Demandant makes his Conveyance in the Writ, 

by the gift of I, S. Whogaveitto * . O. er bæredibus de corp, ſus legi- 
time procreat. And ſhe wes in the Writ that he was heir to the Son an» 
heir of l. D. Son and hcir of W. D. the Donee, And Hitcham demandey 
Judgement of the Writ, to: this Cauſe, And the Court ſaid that the 
Writ was not good; foz he ought not to make mention in the TUrit, of 
every heit, as he does here. But he ought to make himſelf beir to him 
who dyed laſt ſeiſed of the Eſtate Tayl, as his Father o2 other Anceſtoꝛ. 
Aiſo that woꝛd procreat. ought not to be in the Writ, but Excuncibus. 
But the Court thought that it might be amended. And Harvey ſafd, Jf 
kalſe Latin be in the Writ, it ſhall be amendsd ; as if in a Formedon the 
Writ be Conſanꝑuineu-, where it ſhouldhave been Conſanguineo. Hutton 
and all the other Juſtices ſafd, that that might be amended by the Sta- 
tute, 


Saulkells Caſe. 


] Nan Ateztat the grand Jury appeared, and the petit Jury and the par- 
ties alſo, and one Rudſtone Maſtet of the Ser tant in the Attaint, came 
tothe Bar, and there ſpoke in the matter, as if he had been of counſel! 


with his Servant, Crawley ſaid to him, Are pou a party to this ute - 
9; 


8 Wiggons againſt 8 Dolbins : 1 : 
Da'Cy, Caſe, 


02 fo2 what cauſe do pou ſpeak at the Bar + And he anſwered, that he had . 3. car. 
done this for his Servant And it he had done any thing againſt the aw . 
he knew not ſo much befoze. Hutton, Bon may, if you did owe any ntony 
to pour Servant to his wages, give to his Counſel ſo much as is behind 
of it, and that is not maintenance: Oz pou may go with pour Wer bant 
to tetein Counſci foz him; So that your Servant pay foꝛ his Counſel. 
Bat that that you have done is apparent maintenance. And the Kings 
Sergeant pzaped ; That he map be awarded to the Fleet and pay 
a Fine. And Hutton upon adviſe ſent him to the Fleet. 


Wiggons againſt Darcy. 


Arcy was in Execution upon a Statute Perchant, and his Bodp 

and Goods were tagen. And the Coniſee agrees that the Coniſoz 
ſhould go at large, and he went at large, Atthowe moved, It that were 
a dilctarge of the Errcutton oz not, And Richardſon ſaid it was, 
Foz bis imp2iſonment is fo2 his Execution. And if he releaſe his im- 
pulonment he releaſes tis Execution. And ſoif two men be in Execu- 
tion fo2 one Debt, and the P!aintiff releaſes to one of them, That is a 
r:leaſe to both. And ſo it one had two actes in Execution, and the 
P:atatiff reicaſe the Execution of one of them, Jt enures to both. Har: 
v-y on the contrary opicton. Pet J vill agree, That it a man be one 
time in Execution, The Plaintiff ſhall not another time have an Exe⸗ 
' ention. Foz after a cap, ad ſatis'ac, an Elegit does not lye. But in the 
Caſe where the Coniſee does releaſe the impziſonment only, and not 
the Exccutton ( fo2 it is not but a liberty given by the Conifer to the 
Coniſo; to be at large) That does not releaſc the Exetution. 


Dolbins Caſe, 
Ha Revlevia the parties were at Iſſue, and the Plaintiff ſued a 
*Venire f.c, returnable ſuch a day, at which day the Sheriff does 
not return the Writ; Wherefoze the Arowant by Ward p2ayed 


a Venirc fac. witha p2oviſe ſoz him, And it was granted by the whole 
Court. 


Foſſams Caſe. 


&A Pan after the Statute of 27 H. 8. makes & Feoffment fn Fee 
- * tothe uſe ofyimſelffo2 term of his lite, and after t is deceaſe, to the 
uſe of 1,S, and his Yetrs, The Feoffoz does waſte; And 1. S. bzought his 
Aaion of Waſte, And now if his Writ hall be general 07 ſpecial 
Was the Demur in Jadgement. And Hutton, and the other Auftices 


vere clearly of opinion, That the Plaintiff ought to have a ſpecial 
Writ And ſo it was adjudged afterwards. 


Doſwell agait lames, 


] Debt vz0ught upon an Obligation, 1:mes ſhews that the Obtigatt⸗ 
en was endorſed with a Condition to perfo2m all the Covenants cont- 
pꝛiſed in an Indenture, and he pleavs that all the Cobenants were fut- 
ned; And does not ſhew in certainty the Covenants, noz how they 
were perſo2med. And Hiccham ſaid, that the Ptea was not goov, Fo} 
tere ts a Diverſity , when one pleads in the Affrnrative and when in 
the Neo:tve, Foz if in the Affirmative he ſhews in the certainty how 
the Coudieton 02 Covenants were perfozmed, And there is no viverſt- 


ty 


— —ü—üU— — — —— ñ — — 


Gerrard againſt — 
Boden- 8 5 


— — — — 


— 


Hil. 83. C., 


ty in my opinion, between the Condttions which were upon th: do2ſed 


com, Bare. Obligation, and the Covenants in the Indenture. And it is to be thought, 


that he who knows moze of the Truth, ſhould ſhew it in his Plea. And 
thereloꝛe he who pleads the Affirmative , ſhews how the Conditions are 
perloꝛ med. Becauſe it lycs much in his knowledge; TWhether he hath 
perfozmed them oz not. But where he pleads in the Negative other- 
wiſe it is. Foz there he is not to ſhew the certainty. And yet J will a- 
gree , that if one bzings an Acton of Debt upon an Obligation invozſev 
with a Condition, The Defendant may plead the Condittons p:rfo2m- 
ed generally. But otherwiſe it is of Covenants in an Judenture, And 
in an Obligation with a Condition endo2ſcd, if he pleads the Conditions 
perfo2med, and he ſhews what thing he hath done: It it be ta the Affir- 
mative, he onght to ſhew the certainty of it alſo, So that ſoz that cauſe 
the Plea will not avapl. Alſo it is incertain and doubtfull to the 

Jury, Foz if in thatCaſe , we are at Jſuc upon ſuch a general Plea, A“. 
though it ſhall be tryed by the Jury, Pet it would be ſtrange to enquire of 
ſach general things, Wherefo2e, 4c, 


Gerrard ac1inſt Boden, 


AN Annuſty was bzought by Gerrard againſt th: Parſon of B. And 
* * the Platatiff counts, That the ſaid Parfon granted an Annuity of 
40 l. pro bono conlilio ſuo impoſter, impenſo, fo term of life of the ſaty 
Parſon, And (oz 30 l. of arrerages this Ad ion was b2onght, Finch, 
thought the Count not to be good, And firſt it is to be conſidered, Jf 
that Annuity might be aſsigned and granted over oz not, And as J 
think it cannot. Foꝛ an Annuity is not but as a ſum of mony, to be paty 
to the G2antee by the Oꝛantoꝛ. And not at all to the realty, if the Land 
be not charged by expꝛeſs wo2ds in the ſame Decd. And to pꝛove it, It a 
man grant an Annuity to me and my Heirs, u ithout naming of my Ycirs; 
If the Annuity be dented, it is gone; Becauſe my Pezxſon is only 
charged with the Annuity , and not the Land, So if a man grants 
to you the Stewardſhip of his Panno: of D. and to vont 
Heirs, you cannot grant that over. And ſo of a Bapliwick. But 
peradventure it may be ſaid, That an Annuity may be granted over in 
this Caſe, Becauſe in the Habendum, It is ſato to the Aſsfonces of the 
G2antee. But that is nothing to the purpoſe, as J think, Foz J take a 
difference when a thing comes in the Habendum of a Deed , which de⸗ 
clares the Pꝛemiſes of the Deed; Foz there it ſhall be taken effecuall, 
but othcrwiſe not. As if Lands be given to a man and his Heirs haber- 
dum ſibi & bzred- de corpore ſuo procreat, That is a good tapl. But if a 
thing comes in the Hab; nd. which is repugnant to the Pꝛemiles of the 
Deed, and to the matter of the thing which is given by the Deed, Then 
the Habend. is void fo2 that parcel. As in the Caſe at Bar, it is meer- 
ly contrary to the nature of the Annuity to be aſsigned over to another. 
And there is no remedy given fo2 it but an Acton , and it is Common 
learning, that a thing in Action cannot be aſsigned over unlcſs it be by 
the grant of the King. Alſo by their Declaration, they have acknowledged 
it to be no moe than a choſe in actior. Then a Rent ſeck ſo: which he had 
not any other remedy but an Action after ©ciſin, * Foz he ſaid that he 
was ſeiſed in his Demeſn as of Franktencment of the Rent afo1eſaid. 
Then it ought to be a Rent-ſeck. Fo2 ofno other Rent can a man be 
ſciſed in his Pemeſn ; becauſe they lye in prend. As of Advowſons 
common fo2 pears, and of Eſtovers. And J will not agree that difference 
put by Litcleton in his Book to this purpoſe. F02 of ſuch things which lye 
in manual occupation oz receipt, A man ſhall not ſay that he was ſciſed 

in 


Groves againſt © Bateman againſt 
Osborn. 3 Ford. 


80 9/ 


— — 


ia hio Deme in as of a Rent. Becauſe it tyes in the prend. And in the vaſe. 4 ca- 


21 E. 4 The Cate is doubtful}, And Crawley of the ſame opinion. Hu- 5 


cham of the contrary, And at another day Hutton ſatd that the parties 
were agrerd. Hucham, We deſire to have your opinton notwithſtand- 
tan foz our learning. Hutton ſaſd, We are agreed, that the Annuity map 
be granted over, and it is nat ſo much in the perfonalty as hath been 
argued by Finch, And in ſome Books it ts ſaid, that a Releaſe of 
perſonal Aatons ts not a Plea in a Writ of Annuity. 


Groves againſt O. born, 


T He Caſe was thus, A man makes a Leaſe foz life, the Remainver 
foz lite upon Condition, that if the ſecond L eflee fo; life dye in the 
life of the firſt Leſſer; That the Rematnder in fee ſhall be to another. 
And it was ſaſo, That that Remainder might commence upon that Con⸗ 
dition wen enough. It was ratd by Acchowe, That where a Remain- 
der depenss upon ; dc termination of another Cſtate, Wo that none 
ſhall take any Eſtate by the Remaindet upon Condttion, then the Re» 
maiaver is good. As if a man gtve Lands to A. for life, upon Conditt- 
on , that if I. S. pay me 40s, befo2e ſuch a day: That the Remainder ſhall 
be to him; That is a good Remainder, But when an Eſtate ts to be 
v: feated by a Rematuder depending upon that, Then the Remainder 
is not good, As tif Jlcaſe Lands tos life, upon Condition, That if the 
Rent be in arrear that the Remainder ſhall be to a Stranger, that Re- 


matndrr is not good. Hutton ſaid, that in my opinton my Bzother Acthow 
one well, and ſoit was affirmed, 


Bateman apaioſt Ford. 


A N action of the Caſe was bzought againſt Ford, who had called the 
Piaintiff Thie, and that he bad ſtollen from him a yard of Velvet, 
and a \ ard of Damask. The Defenvant ſafo, that he ſafd that the Plain - 
tiff had taken and b2ibed from him as much mony, as he had foz a yard 
of Uelvet and Damagk, and juſtifies Hitcham ſaid, that the Juftifica- 
tion ta not good. Foz the woꝛds that he juſtifiesdo, not amount to ſd 
much as to affirm a Felony in the Plaintiff, where the Plaintiff counts 
that the IDefenvant fAlandered him of a Felony, Hatton ſafo, - What 
difference is there, when pou ſay that J have b2ibed pour Hozſe, and 
when you ſay that J have robbed pou of pour Hozſe? Henden , one map 
take Gods, and yet it is not felony, 


Termino Paſc- Anno 4. Car. Regis 
Com: Banc. 


Norris agaiaſt Iſham, 


| NanEje, firm, by Norris againſt Iſham, Theſe things happened in 
Evidence tothe Jutp. Firlt it was cited by Richardſon and Hutton to 
de Hurtltons Caſe, That an EjeR, firm. cannot be of a Pannoz » Be- 
cauſe that there cannot be an Cjeament of the Services ; But if they 
vv expzcls further a quantity of acres it is ſufficient, Jt was ſaid by 
Crook Juſtite, and not denyed ; That it a Leaſe is made of 5 acres to try 
a Title in an eject. firm, And of the z acres he will make a leaſe. But 
in the other az will not; If the liverp be in the z acres the other 2 does 
not 


— — — — 


I 


Fl. 3 ca, not paſs. Part of the Evidente was Tt at the Counteſs of Salisbury being 


ſciſed of the Lands in Qucflion. makes a Leaſe of them by words of 


LV VV Demiſe, Bargain, and Sale to Judge Crook fo2 a Ponth , ta be gin the 


29 September, habendum a datu, and it was deliveted the 3 of September. 
And the ſame day he bargains and ſells the Reverſion, Davenport, 
Becaufe that no Entry appears by the Lefſees by vertue of the Demiſe , 
be ſubmitted to the Court, It there was any ſuch Reverſion in the Ozan⸗ 
to: he he ing in poſſcſston, And tits difference was a greed, That if one de« 
miſes Lands ſoꝛ pears, and G:ants the Reverſion befoze Entry of the 
Leſſe, The Ozant is roid, As it is in Saffins Caſe, Cook 5.12, 46. 
But if a man bargain and ſell fo2 ycars, and grants the Reverſton be⸗ 
fo:e Entry of the Leſſee, it is good. Foz the Statute transfers the Poſ- 
ſeſgion to the uſe, As it a man bargain and ſells in tee oz foz life, and 
the Decd is inroled. The Bargainee is in poſſcſsion of the Frank-tene: 
ment. And ſo it is oł a Leaſe ſoꝛ years which is a Chattell, And by 
Crook, In the Court of Wards that very point was reſolved. Daven- 
port, Alſo there are wo2ds of Demiſe, and Bargain, and @ale, befoze 
which the Lefſ:e had his Cledion to take by which de weuld. As Sir 
Rowland Heyards Caſe is. But by Hutton, and it was not denyed, 
Me ſhould be in by the Bargain and Sale befoze Eleaion; Foz that 
is moze fo2 his advantage. Fuzther the Evidence was, That George 
Earl of Salisbury made a Leaſe of thoſe Lands which were a Panno?, 
And makes a Conveyance from himſelf to: lite with dive rs Remain- 
ders; and then to the uſe of the Daughter oz Daughters of the ſald 
George, And the heirs males of thrir bodies the remainder to the heirs of 
the body of the ſaid George, tc. and had 3 Daughters to whom the Re. 
matuder, The firſtdyed without Iſſue the, 2d. dyed having Aſſue male, 
the 3d, bargains 4 ſells all ter half part, and pur part to Edw,Carl of Salis. 
bury; Who now being ſeiſed of a third part of the Eſtate of Inheritance, 
and of the other two parts foz his life , and the lives of the 3 Daughters. 
ſuffers a common recovery by the name of the mopety of the Pannoꝛ. And 
the doubt was, what paſſed. Richardſon, By that there is not paſſed 
but the mopety of the tlird part, Hutton, Crook , and Yei- 
verton were on the contrary opinion, and ſaid that by that, All the 
third part paſſed alſo, Velverton, Jf a man bo ſciſed of the mannoꝛ of 

Dale, and buys half fo2 life of another in fee, and makes a Feoffment 
of the half of the PÞannoz;The moyety which he had in Fee ſhall paſs, And 
there be a fozfeiture foz no part. Which was agreed by the Court, It 
a man be feiſed of the third part, and grants the mopety, perhaps the moy- 
ety of the third part only paſſes. But he is ſeiſed of all. Richardſon, There 
are ſeveral Cſtates, and mopety goes to that Eſtate which he had in 
the Panno2. Foz then J grant mo2e than J can grant, that which paſ- 
ſes paſſes, Crook J had the third part of a Pannoz, and grant the mopety 
of the Panno2; all my third part paſſes. But in the Bargain and 
Sale, the woꝛds were part et pur part. Mhich as it was paſſed all, And 
alſo the Covenant to the Lefſoz ; The Recovery was of the half part & 
pur part. And bp Hutton, Crook, Yelverton, All was intended to be re- 
covered, And then the woꝛd Popety carries that tresbien. Richardſon , 
That Indentures of Covenant much mends the Caſe, Another Queſts 
on upon the Evidence was, Whether when a Bargain and ſale is 
made of Lands; And the Bargainee befoze inrollment makes a Leaſe 
forprars, and afterwards it is enrolled, It the Leaſe now be good, Ri⸗ 
chardſon und Yelverton, It hall be, that although it be after acknow- 
ledgement, and befoze fnrollment , pet it is nanght, And by Yelvercon 
and Crook it was ſo adjudged in Bellingham and Hortons Caſe ; That if 
oneſells in fee, and befoze inrollment, the Bargainee bargains and ſells 
to another; And alterwards comes an Jnrollment, That ſecond Bar- 
gain 


*— —— 


The King againſt 8 5 lacob againſt 83 
Clough. lacob. 


gain and ſale is void, And an other Qneſtion was. It one makes a . c.. 209% | 
Leaſe fo2 years, by Jndenture, of Lands which he had not; If the Au- 0/00, * 
ry be eſtopped to find that no Leaſe, And by Richardſon, If the finding * uſe a7 207 | | 
that no Leaſc be ſubjon to an attaint. But they Gould find the ſpectal / h %% 
matter, Audthen the Judgos ents froge thats — And ... 10 05 
geant Barkley cited Rawlins's Cafe, Coo. 4. 43. to that Creek 

and Hutton againft binn. And Crook ſaid, That it was adj in Lone 

doa in Samms caſe, That that is not n Eftoppel to the Jury, Which was 
affirmed by Hutton. And that they may find the fpe And then 

the Judges avght to nud that if is nota good Leafe, And Hutton fais 

That there ta a difference bete on a ſyetial Uerdic and ploading in that 

caſe. Fo> in ſpoctati pleading and W erdid ts confolt by alt parties; 

That ho hav not any thing in the L eaſe, And then the Judges gave Jg 

ment acco2dingly. 


The King againſt Clough, 


N tho cafe of a re impedit by the King againſt Clough defo2e, A. 
— heh hewed how —— impedit was dne, Fee [amy 
and Demurrer ſoyned then , and after they demiſed to the ” 

th: Court was not defozo intoꝛmed. Wherefoze although that ton the 
matt. r they then ſhew'd thetr opinfons; Pet they were all reſolved , That 
the Quare imped ought toabate, Ard that Brownlowe chief Pze- 
thonotary had ſhewed them, a Reſolution in King lames's thms in this 
Court, by all the Judges to this parpoſe , and theviference of the Ynfo3s 
mation. Foz after the Demiſe to the King, the tnfozmation fees. 
As it is fo it cannot be aived by the Kings Court, No ts it wrden 
that Statute of 1 E.6. 7, Foz that Statute is between party and 


party. In debt foz Recuſancy where another bꝛought an acion in Right 
of the Crown. 


Jacob ag1iaſt Iacob. 


] £ Debt, The Iſſue was, Whether the monp was paty oz not, And 

tue venue was laid of the Pariſh of ip wich, and the return of the @he- 
rif was of Wooldridge, And Hircham ſaid, That there is not venue, 
And the Defendant upon the Statute (it there be any tryoll } if any 
part of the venue be laid in the Tryal ) is ayded. But if he not 
part laid, then he is not apded. Richardſon ſad, Jf an adton of 
be b:ought of Treſpaſs done at Dale, where not gutity being pleaded, the 
viſue is de vicener. de Dale, and thereturnis de Dale, That is not 
good. Hi-cham Sergeant affirmed that it was, Richardſon and Hutton 
alſo agreed. Nomina Jurata to be good; And then what Aon ſo- 
ever the @hcrif doth is not material, and the Writ is right. Hic- 
cham, J confeſs fo: any man ( collaterally) to infozm that 
there is not any thing of Ipſwich Wall not be allowed, Du ſo it 
appears to us upon the Recozd, Richardſon, it map be intended 
That Woolbridge is de vicener. de Ipſwich, And avjourned, But 
afterwards it appeared, That the Venire fac, was of Woolbridge. 


And then all agreed that it was naught, And a new Venire fac, ought 
to iſſue, c. 


3 


— $ Gammon againſt 
Caſe - Malbarn, 


— — 


oy Swinton Caſe. 


Wines afsigns Pebt upon an Dbligation to another, wbo ſues in 
—ůů— declares upon an Ohligation of 70 l. And the Defen- 
dant ple ads non eſt4aFum, And a ſpectal verdict was found, That the 
Defendant was bound to bwinton, per quoddam ſcriptum Obligatotium 

dars giſdem die & anno, As the Obligation upon which the De- 
— — ſequitur in qc verba, . And the Obligation was 
in o l. andſ that that is the ſame Obligation which was given in evi- 
dente. But whether that is the ſame, as it ſhould be, which they de- 
clare, Juratores penitus ignorant, &c. Wayenport,foz the Defendant pꝛays 
Judgment :4 alleges that the A erdia is per quoddam. And therfoze it can 
not be intended to be the ſame obligation upon which he declar'd. Foz then 
it ought to be prædict. But Hutton and Yelverton thought the Uerdid to 
be good, Foz thep found the ſame date, c. But your Queſtion to 
us is, Whether that Warfance makes pluralities of Bonds, But fo 
the matter of Uattance, Davenport thought that it fs materfal, In 
the Kings Bench it was one Parryes Caſe in an Obligation of 5001, 
There it was quimpe pro quinque, And adjudged to be naught. Ri- 
chardſon , J confeſs the Caſe in H. 6. where it is Wiginti fo2 Viginti, 
and pet good. Foz there is ſome colour of likeneſs. But if the wo3d 
be no latine woꝛd; Do that nothing can be known what was intended; 
it is otherwiſe, Do one Randalls Cafe, One was bound by theſe words, 
in quatuor centum libris. Whercupon it was doubted, Whether it was 
to be intended 4001, 02 1041, And it was adjudged naught. Upon 
which it ſeemed to be naught here. And ſo ſeemed Hutton and Yelver- 
ton being only p2eſent. | 


Garamon againſt Malbarn. 


] N an Aſſumpſit to pay 341, which accrew'd upon ſeveral pꝛomiſes, 
Firſt he ſurmiſed that one was indebted to him in 121. And that he 
would truſt him moze ; The Defendant came and pꝛaped him to truft 
htm, and if he would, he would pay him the old debt. And whatſoever he 
ſhould be fn arrear moze, if it did not excced 100 l.he would pay, and ſhews 
how he afterwards ſold to him divers pieces of Fleſh at reaſonable pꝛices; 
And that he lent him z l. which he pꝛomiſed to pay, And then he came 
and requeſted him to pay the whole 341, But he would not pay the 19 l. 
fo; the p2ice of Fleſh»no2 the 12 l. ic. Henden moved in arreſt of Judg- 
ment ( non Aſſumpſit being pleaded and found foz the Plaintiff ) becanſe 
that he does not allege befoze, That the Fleſh that he ſold amounted 
to the pzice of 191, And Secondly, becauſe that he makes but one Re- 
queſt fo2 the ſeveral Debts, where it ought to have been ſeveral , ac. 
Hutton and Yelyerton thought all good. Foz the firſt, Becauſe that 
he refuſed to pay the 191. pro pretio, &c. But it had been bet- 
fer if he had alleged ; That the Fleſh amounted to ſuch a pꝛice. 
But foz the Demand, that it was ſufficiently made. And adjourn- 
ed, ic. 
Benſon againſt Sankeridge. 


N an A\cumpſic upon an Inſimul computaverint, The Plaintiff de 
clares, That he accounted foz divers ſums of mony to him due; 
And that the Defendant was found in arrcar as much as he aſſumed to 
pay; And does not expꝛeis fo; what the ſums were due; And by Ri- 
chardion,therfoze naught, Fo2 ſuch an account foꝛ debt upon an Obligati- 
on in ſpectalty it is void c. Hutton If he declared, That the Defendant be- 
, ing 


— 


| Holford againſt 2 © Ganfords 1 
Gibbes. 3 Cale, | 


ing indebted in diverſis denariorum ſumm s, aſſumed ; it isvoid, without c. 4 core 
ſhewing foz what. Bat here the aaion is grounded upon the Account. lc. 
R«chardſon, Jt ought to be expzeſſed in general, the debts were foz WW 
Wares ſold, c. But othet wile if the Account was foz debt upon an Ob. 

ligation oz ſpectalty. he recovers double, Foz the ſpecialty remains not- 
\pithſtanding the recovery in the Aſtumpſit. Hutton, We cannot think that 

it is foz any thing, but ſach things which lye in account. Which Har⸗ 

vey agreed. Bit the Court commanded to ſearch Pꝛeſidents. 


Holford againſt Gibbes, 


Olford brought an Action upon the Caſe againſt Gibbes and his 

wife , who was Avminitratrix, upon a pꝛomiſe of the Inteſtate, 
which appears in the D. claration, that it was i 6 years ſince the pzomiſe 
made. And Stir 1 homas Crew p2ayed to be diſcharged of the Declaration 
upon the Statute of 21 lac, cap, 16, But the Court would not diſcharge 
him without pleading oꝛ demurrer, But it was agreed, That if upon the 
ſhewing of the Plat tiff himſelf, the Acton appears to be out of the Sta- 
tate of Limitattons ; Then the Deter dant ought to plead the Statate, 
And he ſhall be alded by the averment, Richardſon, If the Defendant 
pleads non Aſſumpſit, and the verdid finds that the Aafon grew ont of 
the time of Limitation whether it Wall be ayded by a ſpecial Uerdia, 
Crook ſaid, Bea, But Yelvercon ſeemd not; Foz it is not pertaining to 
the Ine. 


Gan'ords Caſe, 


O2. Ganford was bound in an Obligation of 200 l. to Char, Rogers, 
to pap him 100 l. Bat that was in truſt to the uſe of Mary Watkins, 
vurtag her life, and after to George Powell. Powell cannot releaſe that 
bond, neither in Law no: Cquity, during the life of the Wife. Foz then 
it veſtrops the uſe to the Wife; As it was agrecd. Bat if it was to het 
bencfit ſolely, The Releaſe is good in Equity. 


Woolmerſtons Caſe. 


Q Ne libells againſt Woolraerſton fo2 the herbage of young Cattel, 
( ici}, ) fo2 a penny foz every one. And Hiccham moved foz a P20- 
bidition ; And ſaid that he ought not to have Tithes, It they are young 
Beaſts b2ougit up foz the Cart 02 Plough. And ſoit hath been adjudg- 
ed. As it a Parſon pzeſcribe to have Tithes ſo2 hedgeing tuff, he cannot. 
B.caaſe that he pzeſerves the Land out of which he had Tithes. And 
then a Parſon libeils fo: Tithes of an ©2chard, foz that that it was a 
young ©O:chard, And the Cuſtome of the place was, to pay 4d. foz an h 
D:chard. Hitcham ſaid, There is not any fach difference be- 
tween old and new Ozchards. Foz if the Cuſtome be that he hall pay 
4 d. fo2 every O:chard, It will reach to the new ©2chard, And then he 
libelis fo2 a Yarth-penny, lo the Wood burnt in bis Bouſe. Hutton 
ſaid, the Harth-penny tc. is moze doubtfull. Foz it is a Cuſtome in the 
No2th parts to gtbe an Harth penny ſoꝛ Eſtovers burnt, Foz which he 
p:eſcribes to be free of every thing which comes to the Fire, And in ſome 
parts by the Cuſtome they had paſturage fo; the Tenth Beaſt, 02 the 
tenth part of the Gains which is barrain fo2 the time. But he and Yel- 
verron who only were pzeſent , That no Tithes are due foz them with- 
out Cuſtome. Hircham, they alſo will have Tithes foz a thing befoze it 
2 comes 


— 
( 


| Viner againſt Fox againſt Vaughan 
26 Eaton. and Hall. 


Paſc. 4 cr. comes to perfection, which would be tithable atter wards. But 3 agre, 


cem ne It he ſells them befo:e they come to perfection, then the Parſon wi 
bave tithes. But by Hutton and Yelverton, There may be a Cuſtom 


to have every year a penny fo2 them, Sed adjournacur, ic, 
Viner againſt Eaton, 


Y [ner againf Eaton, Where a Sute was between them in the @piri- 
tual Court, foz ſtriking in the Church, which by the ſecond bzanch 
of the @tatute of 5 E. 6. cap. 4. It is excommunication pio facto. By 
which he ſurmiſed him incidiſſe in gcxnam excommunications, And being 
granted if, c. And Aſhley ew'd cauſe why it ſhould not (Cue, ( viz,) 
There ought to be a Declaration in the Chziſtfan Court of the Excom. 
munication : befo:e any map p2ohtbit him the Church. Richardſon ſao, 
That their pꝛoctedings are not contrary to the Statute, But ſtood with 
the Statute, And it was ſatd by Yelvercon, It is ſeen that there ought 
to be a Declaratton in the Spiritual Court, But the difference is, 
where it is officium Judicii 02 ad inſtantiam partis, they will give coſts, 
which ought not to be, Hutton and Richardſon, It the party will not 
follow ft. none will take notice of it. And they proceed to give coſts. 
Then a H:ohibition may be granted. And it he be a Pinifter he ought 
to be ſuſpended fo2 an offence againſt that Statute, And it ought to be 
firft declared , and ſo to excommunication, And that cannot be plead- 
ed it ft be not under Seal. Dyer 275. And after all, theſe were agreed 


by the Court, and no P3ohibition was granted. 


Fox apainſt Vaughan and 
Hall, 


Sir Charles Fox was Plaintiff in a Replevin againſt Sir Geor 
Vaughan, and lacob Hall, foz taking of his Beaſts in Ruſtock , The 
Defendant was known as Bapliff of ho. Vaughan at ti c day quod Wil- 
liam Vaughan was ſeiſed of the place, quo, &c, And being ſeiſcd the gth of 
Maii, 10 lac. by Indeutute granted to | homas Vaughan a Rent of 
twentp Nobles per annum out of the place in quo, &c, to commence af- 
ter the death of Anne Vaugham, fo; life, payable at the Feaſts of St. 
Michael, and the Annuncfation, And if the Rent be in Arrear at any 
dap of papment, oz fourtecn daies after the demand at a place out of the 
Land, fil. his Capital PeTuage in Ot leton; Then ft Could be lawfull (oz 
him to diſttein; And he ſhews that twenty Parks were in arrear. And 
that 22 Tac. 32 Octob. He demands it at Orlet on, c. Aud the Plea in 
Bar was, That the Gzantoz was not compos mentis at the time. Apen 
which Je was taken, But it appeared upon the evidence that at the 
time of the Gꝛant Gaudebac lucido intervallo. Wherenpon it was ſound 
foz the Defendant, And Sergeant Backiey moved in arreſt of Judge- 
ment; Foz that the Demand appears to be after the 14 dates. And he 
took & difference where the Demand ought to be made upon the Land, 
But there it may be vemanded at any time. And the Diſtreſs it ſelf is a 
Demand. As ft was adjudged 26 lac in Skinoers Caſe, But other- 
wiſe it ought to be out of the Land, Henden objected , becauſe the Il. 
ſae was jopned, That cannot be ſhewed, Richardſon, Although there 
was Jue jopned ; Pet it appears that you cannot diſtreyn without de- 
mand: ff there be not actual demand of the Diſtreſs alleged; It is flle- 
gal. And fo; the matter de cited Maunds Caſe, 7 Rep. 28. And he 
doubted if ſuch a diffetence would hold, Berkley , This difference was ta. 
kon by me befdze cited. But le&o recordo the Demand is not ex tunc pes 


tito. But if it be in arrear, and required gt the Capital — 
itch 


Warner againſt 27 
Barret. 


which de demanded, it does not refer to any place, Richardſon, I at. 4 ce. 
there be a nomine pœræ, then it onght to be dvemanvev{fteſitly ut a . = 
And when tt is to be demanded npon the Land , it may de ut enytime, WY 
Fo? that, that Little: on ſayes, a Tenant is intended alwatles p3t- 
ſent upon the Land; But when the Demand is to de made at an 0+ 
ther day, it ts only to gtve notice, and ſo it is demanvavle upon the Lund. 
Hutton, by that expoſitton if he does not hit the demand upon ths day, he 
ſhall loſe dis Rent. Richardſon, Me had loſt his Diffreſs by that day 
only, but not his Rent; Fo2 if he demand it after upon the Land, he map 
have an Afsfſe, Hutton, pow wonld make that partly a Rent -eck and 
partly a Rent-charge, Harvey, If the Rent be hot gone, but that he may 
have an aſsfſe. Richardſon, It ts a Rent:charge generally by the clauſe 
of the diſtreſs, And fo2 that he may have an Aſgiſe , ts a remevy 
fo2 a Rent charge as well as a Diſtreſs, Hutton, Jf you may mant it a 
Rent ⸗ſeck, you have loſt the Rent charge ſoz ever, It a Oantee of a 
Rent-charge 02Rent-ſeck bzought an annutty. Richardſon. Jfhe pzaceed 
to Declaration he had loſt the Rent-charge. Et ad journat ur. 


Note, It was ſafo,ff one comming upon an Attachment in any Court; 
And the other does not put in Interogatozics againſt him, He ſhall be 
dimiſſed withcoſts, and may appear gratis if he will. 


Warner againſt Barret. 


L'215eth Warner libells ſoz a Leoacy in the @pirftnal Court again 

one Barrer, who moves ſoꝛ a Pꝛohibition. Becauſe he had there plead- 
cd plene adminiſt, and pzoved that, by one Witneſs, and would not 
allow it, Richardſon, befoze the Statute of E. 6. The p2oper ute fo; 
Tithes was ,there , and they allow one Witneſs to pꝛobe 14 
P2 ohibitton ſhall be granted. And he put Morris f Eaton Caſe in the i. 
ſhop of Wincteſters Caſe, Where it was ruled, it the @piritual Court wa 
not allow that plea which is good in out Law., a Pꝛohibition ſhall be grants 
ed, as in Caſe of Tithcs. And he ſafd that the Caſe of a Legacy is all one, 
C: 0: k TWhen one comes to diſcharge a thing by due matter of Law, and 
pꝛobes ft by ome Witneſs, It it be not allowed, no Pzohſbition ſhall be 
granted there, Richardſon, Our Caſe is pꝛoot᷑ of plene. Adminiſt. pleaded, 
which goes in diſcharge. But if there be enough pleaded , which goes in 
diſcharge , and p2oves that by one Witneſs, and not allowed; A Þ2oh#- 
bition ſhall be granted. Hutton ſafd, that p2operly fo2 a Legacy the fate 
is in the Eccleſiaſtical Court, although they may ſue in We 
it; pet the pꝛoper Court is the Ccclefiaftical Court ; And they 
they uſed to allow one Witneſs with other good circumſtantial 
p2oofs. If they be not in ſome criminal Cauſes, where of neceſsity there 
muſt be t wo TUitneſſes, In one Hawkins Caſe. Farm oꝛ ofa P3opztation, 
libells o: Tithes of Lambs fo2 ſeven pears : And there he pzoved 
payment by one Witneſs; and a P2ohibition was granted fo2 not al- 
lowance, Yelverron , There may be a difference where the Mute is 
meerly Ccclefiafticail to a ſum of mony; as foz a Legacy there the 
payment of the legacy is of the nature of the thing. And the 
tal Court ſhall have Juriſdidion of the pzoof and matter, But ffone 
gives a legacy of 20 Oren ; And the other pleavs payment of as much 
mony in ſatisfaction, there they cannot pꝛoteed, but upon Common law; 
Fo? that that the legacy is altered. And if a p20of of one Witnefs is not 
accepted, a Pꝛohſbitton ſhall de granted. Foz no tt ts a legal Troll. 
35 H. 6 It the p:incipal fs p2oper fo: their Conrt, the acceſſo2y fs of the 
ſame nature. Alſo the @nte is commenced foz a Legacy ; and = 


Lol Guy 
KK. 3+ | 
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Caſe. 8 3 Caſe, 


Paſe.a co. pleads plene adwiniſt. There thep pzoceed upon the Common law, Foz 
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they ſometimes take that o Aſſets, vhich our Law does not take, 
It was adjudged in the Kings Bench, that a p2oof by one Witneſs of a 
Releaſe of a Legacy was diſallowed, a P2ohibition ſhall be grantcy, 
Crook, In this Caſe a p20of of ſetting out of Tithes by one Witneſs a 
wall be granted. 


| Hawkeridge's Caſe, 

T was agreed by all in Hawkeridge's Caſe , That in afo2cible entry 
82 Treſpaſs bzought againſt one; It the Defenvant is found gut 
by verdict, and befoze Indgement the Plaintiff releaſes to him; Be- 
cauſe that by that the Plaintiff is barred, The King fs aiſo barrey 


of his Fine. 


Falkners Caſe, 


Tthow Sergeant ſaſv, That if theſe woꝛds were wanting in a Dew, 
In cujus rei Teſtimon, That the Ded is not good; And he ſaid, that 
all Covenants, G2zants , and Aere&ments which came after thoſe worde 
in a Ded, are not of fo2ce, no: ſhall be pleaded as parcell of the 


Dev. 


It was obſerved by the Court, That the Wife of a Duke, Carl, oz 
Baron, in all w2itings they ſhall be named Ladies. But the Witesof 


Knights ſhall be named Dames. 


And it was likewiſe obſerved, that if a Wife of a Duke , Carl, oz Ba- 
ron, takes a new Yugband of a mote baſe degre, That ſhe loſes 
ber name of Dame oz Lady, and ſhall be named in every Writ ar- 
tozding to the degree of her Pusband. As it happened in the Caſc of 


the Lady. 


Johnſons Caſe, 


12 was ſaid, it a Parſon leaſes his Redozp foz peats, 02 parcel of 
bis Glebe, reſcrving a Rent, and dies, his Succeſſoz accepts the Rent. 
That acceptance does not make the Leaſe good. Becauſe by his 
death the Franktenement is in abepance, and in no pan. And alſo a 

cannot diſcontinue, And by conſequence, That that he did with- 
out Livery is determined by his death. And it is not like to the Cale of 


an Abbot, Pꝛioz, oz Tenent in tapl. 


Joyce Norton and Thom Ducket 
againſt Harmer. 


Joyce Norton and Thomss Ducket Plaintiffs againſt George Hirmer 

the Uicar of, gc. In a P2ohibition, t e Libel was foz Wood fmployed in 
g, and foz Fire- u od. Idue was jopned, that there was in the 
a great quantity of Land incloſed ; And that they uſed to take 
to: Hedge-boot and Fire boot, and they were diſcharged of 
Tithes , in conſideratfon that he payed Tithes in kind of Pay and Co2n, 
«, And it was found fo; the Defendant, Crowley moved, That a Con- 
ſultation cannot be granted, foz that that they ought to be acquitted 
of Tithes foz thoſe” of Common right. And toꝛ that although p2cſcripti- 
on was alleged, it is nothing to the purpoſe. Atthowe, Foz Fire-wood 


it was noted that Tithes alwates were paſo, Richardſon, There is 
no 


+ BibbleagaintCun-- @ 
ningham. 0 


no doubt but the diſcharge alſo ought to be by CuKome, and to be grounded 0% 
upon modus decimandi. Velverton und Crook dtherwiſc / that” it i8 not , e. 
upon modus decimandi, But by the Common law. And the tengo ta, 7 
fo2 that, that when a man is Owner vf arable Kam — 
milk and Co2n ; And foz that then ate diſt A things con in 
the Houſe; Which are to make ꝙaſtets und 9'firto manure the 
Land, cc. Richardſon ſafd, Jt is ſeen; that it ſhalt alwaies'be viſcharg⸗ 
ed, in conſideration it is alleged, tow a ſmall. conũderatiom ill ſerve; 
Crook, It is not modus decimandi , but the diſcharge is ton that; that the 
Parſon- (oz them had a benefit, og he dad dy them better means of 
Tithes, Hutton. Jf a man hat an Houſe of Husbandah, and demites an 
th2 Lands but the Youſe ; He ſhall pay tithes ſoꝛ them abſumpt. in the 
Houſe, Crook not, No preßt is made by toem to the party ; but 
the Parſon had a benefit by him, And a day was given do Tearch 
Pꝛeſidents. a 1. 


89 


Bibble againſt Cunningham. 


Bibble bzought an Acton upon the Caſe againt Cunningbam, and de- 
clares , Chat there was a Communication between him and the De- 
fendant of the ſale of a Banck, and an acre of Land, Av that in con- 
ſideration thereof, and ttat the Plafntiff would aſſare and deliver to 
the Defendant poſſeſsion of all the Banck aſſaon as he cduld; and that 
at all times upon requeft to be made to the Plaintif by the Defendant, 
the would become bound in a Statute Perohant: to make the 
Aſtarance to the Defenvant; The Defendant pꝛomiſed to pap to 
the Plaintiff 72 l. at the end of 3 years from Pichaelmas next enſuing. 
And that in the mean time foz the fozbearance he would ative after 8 l. in 
the 1ool.and that he became bound in a Statute Perchant fo2 the payment 
of7:1, And he alleges tyat the Defendant div not become bound in the 
Statute ; but that he himſelf delivered poſſeſsfon as ſoon as he could. 
And upon non- aſſu.vpſic pleaded, it was ſound to; the Plaintiff. And 
Atthowe moved in Arrcit of Judgement ; It is not a good conſideration 
02 pzomiſe. He ſaid that there was a Colloquium 7nd an Agreement, and 
in Conſideration thereof, c. That is not a good Confideration, And 
th: ſecond Conſideration that he delivered, c. tam citius quam potuit ; 
It is not good, fo2 it is uncertain. Foz it may be a year, 02 two years, 
02 a day after. And the other pꝛomiſe to pay 8 1, in the hundzed deferendo 
diem, And there is not any deferring the day; fo2 it is not ſhewn that it is 
due befo2e, and that he ſhall be bound in a Statute , and that no ſum is 
expꝛeſſed which is uncertain, Richardſon, There is a good Conſideraft- 
on, and a good pzomiſe. There was an Agreement touching the ſale of a 
Banck, and an acre of Land: and take all alike, and that perfecs the 
Agreement. And it is plain that the Agreement was (oz 72 l. and the 
delivery of the poſſt ſsion, oꝛ making of aſſurance, ſs not any Conſideration, 
But the pꝛomiſe is all the Conſideration, And he might have omitted the 
averment of the delivery of the poſſeſsion. But there is a croſs and mutual 
pꝛomiſe upon which the Action might lye, As many times it had been 
adjudged in this Court. and in the Kings Bench. And fo2 the woꝛ ds tam ci- 
tius quam pou, the Law appoints the time (ſcilicet) ſo ſoon as he can go 
x remove his goods 4 things out of the Mouſe, c. As in Caſe,where one ſels 
goods foz mony the Uendee ſhall have fo2 telling the mony. And ſo 
here at the maoſt. till requeſt be made. And although it is not expꝛeſle d 
in what ſum he ſhall be bound by the Statute, Yet it appears, that it is 
foz the payment of 72 |, And then the lum ought to be double in which he 
is bound. As it one arbitrate that he pay 72 l. and enters into an Obliga- 
tion foz the payment of it, That thall be in the double fum, Jn 2 
aſe 


— — — — —06 
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A verdict againſt 8 8 Fortefcue againſt 
an Infant. Joblon. 


—— — — 


5e To. Tate he de, that he could ew feveral Junge ments of it. Crook, If 
p; cumice 
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to 


bs uncertain, It is a recipzocat Afſuoypſir, and 
; that. Hatton, If a 'p;omife to enter into an 

to de a reaſonable ſum, as the Cafe requires 
this Cate is being in a Statate, which ts moꝛe penal than an 
Itoncoive ſhe fame ſum of 731. will ſerve, And fo; the time 
os tho voher y of the poſleſoisn; It oupht to be ty tonventent time, oꝛ ap- 
of As 2 H. 6, Anm the Law adjudges of the fnconventences of 
ume. and although that he fails in tde ſam of his pzomifes, the env of 
his promiſe is good enough; and the other is not concluded by that Aaton. 
Bat he might allege other conſiderations, in ations bzought by him. 
Yelverton , There is but one pꝛomiſe againſt another; And the ſum in 
the Statute ought to be the ſame ſam, As the Caſe where an Annuity 
is granted of 20 |. untill the Oꝛantee be advanced to a benefice ; That 
ought to be a boneſice of the ſame vaiae. But J doubt whether it ſhould 
be dowdle; Harvey, Jtis there by way of pzomiſe. And then one pꝛomiſe is 
the confidrratton of another, and the te is no b2each, fos tt ought to be upon 
requeſt, And then the Aaton being b2onght upon that five, the regu 
canes bo alleges 1 and one promise good againſt another. Then be 
the ſum what it will, ought the Defenvant to be bound fingle 02 double - 
be Abumpfit net being perfo2med, all agreed that the Action well 
Hes, 


A Verdic againſt an Inſant. 


Ste that it was ſald, If a vervia paſs againſt an Infant, and the 
Detendant dies after verdic, and it ia ſhewy, Judgement hal 
not be given ngalnſt him. Foz the Court does not gide Judgement a- 
gainſ a dead man: and that is matter apparent, and the other is doubt. 
full matter, 


Forteſcue againſt Jobſon, 


A Pan ſeiſed of certatn Lands hath Jae two Sons, and deviſes one 
141 part of bis Land, to the eldeſt won, and his Heirs, and the refftoae 
to the young eſt Son and his Heirs ; And it both dye without Idue, that 
then it Gail be ſold by bis Erecutozs, and dyes. The eldeſt Son dies \with- 
out JCue, And the opinion of Hutton, That the Crecats2s could not ſell 
anp part before that both arc dead. oz the poungeſt Son hath an E. 
Hate tapl in Remainder, in the part of bis eldeſt Bzother. S0 
that the @recutozs cannot (cll it; And if they do ſell it, pet that ſhall 
not pze(udice the pounger B2other, o long as he hath Petre 
of his WBodp, Richerd on fats, That aithoach that the elveſt en 
aliens, and after dies withont Ile, That the Cx. cutoꝛs may make ſate. 
Foz thet that no inteteſt was ven to them; Bat only an Authozfty to 
{ell the Lands, 


Dickſom Cafe, 


A TWrit de parcitione fac. againſt two, the one appears and grants the 
Parti ton, the other makes default, Hutton ſatd, a Writ ſhall iſue to 
the Sheri to make Partitton, but ceſser executio, untill the other comes; 


Fo? Partition cannot be by Writ; bat betweca the whole, Otherwiſe it 
is ol Partition by agreement. Roth- 
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* © Fasc. 4 — 
Rothwe aſc, (om. Eanc. 
1 


—— —— 


12 a Pan makes a Leaſe fo2 life , and the Leſſee fo2 life makes u 

Leaſe fo2 years, And afterwards purchaſes the teverſlon, and dies 
within the Term, pet the Leaſe foz years is determined; And the 
Heir in reverſion may ouſt him. and avoid. But if one will make Leaſe 
los pears where he had nothing, and afterwardsparchaſes the Land; 
and the Lefſoz dies; It that be by Deed indented; Mhe Heir Mall be 
c ſtopped to avoid it. By Hutton, Crook, and Richardſon, 


Sir Charles Foxes Cale, 


T He Caſe of Sir Charles Fox was now moved again by Henden, It 
was objected that there ought to be an exp2eſs demand at the day, 
oz other wiſe he ougt t not to diſirepn, ' 

But firft it appears, that he had a good Title tothe Rent, then there 
being a verdid found, he ouoht to have Judgement upon the &tatute, 
But not admit that; Pet the Dem and is good ; fo2 the woꝛds are legi- 
time petit. and no time tipꝛeſſe d. And although the Demand is after 
the dap, pet it is ſuſficicnt ſoz all the arterages, fo2 the wozos are 
tunc et ibidem, but, t. And the Difference is between the Demand which 
inttrles to the Action, and to the thing it ſelf. Maunds Caſe, 7 Rep. 20, 
40 Eliz, between Stanley and Read, Where it was agreed , That the 
dap of the Demand cannot be made parcel of the Aue. 31 Eliz. rot. 
1137. Cem. Banc, Dennis & Varneys Caſe. There the Bock was a- 
greed. If it be to be demanded gent rally, it may be at any time, if it be 
tunc petit. otherwiſe, Foꝛ otheru iſe it would be a Rent-charge at one 
time, and a Rent-ſeck at another. And the Diftreſs it ſelf is the Ds- 
mand; As it is in Lucss Caſe, Jf one be obliged to pay mony upon De- 
mand; The Action b2ought is a ſulfictent demand. And Barkley 
Sergeant. He ſhews in the Arowzy that ſuch a one was ſeiſed of 30 a- 
tres, and grants a Rent out of them and others, by the name of all his 
Lands in Ruſtock and Ollerton. Foz that he ſaſd that Ollerton is not 
charged. Becauſe that it is not pleaved,that he was ſeiſed of that. But the 
v hole Court on the contrary, And that it is an uſual manner of pleading 
And that it ſhall be intended, that he was ſeiſed of Ollerron, Firſt the 
wo2ds are per ſcriptum, &c. he aranted a Rent, and then he pleads, that 
per ſcriptum ſuum, he gave a power toviftreyn ; And then it wall be ta- 
ken that it was not made by any other Decd ; and the Diſtreſs given by 
the ſecond Desd, ſhall not make the Rent a Rent-charge. And he cited 
Burs Caſe. Then if it be a Rent-ſeck, and the Diſtreſs gives a nomine 

=, There onghtto be an aqua Demand, and that upon the day; as 

appears by Maunds Caſe. And Pilkinrons Caſe, 5 Rep. & 5 Eliz, Dyer. 

If it was a Rent charge, the Tiflreſs it ſelf ſerves ſoʒ a Demand; As it 
was many times adjudged, | 

Secondly ; The woꝛds are, If the Rent be in arrear, any day of pap 
ment, 0? 14 dates after, The laſt infant of the 14th day is the legal time 
to demand of it. And the wozds exiſtenr. legitime petit. ought torefer to 
the dates exp2eſſed immediately befoze, As 39 H. 6. A man obliges, that 
his Feoffecs ſhall do ſuch an Ac, ſi qui ſuerunt. Thoſe wo2ds ſhall have 
reference to the Feoffees, And Dockwrays Caſe , It a Pan be obliged 
that his Childꝛen, which he now hath, ſo alſo exiſtent, Being wo2ds of the 
P2eſent tence, refer to the days now mentioned: and otherwiſe there 
would be a great inconventence. Foz it cannot be intended the ſame 
tenant to be al wales upon the Ro. Barrows Caſe, 20 Elia. A'Feoff- 


Sir Charles Foxes 5 x 
Cale- 
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not be demanded without notice to the Feoſſe ; Foz that that de ſhall 
not be compelled to be there alwates expeaing. And the ſame fnconve: 
nience-glwates would follow, It the demand ſhould not be upon the 
day of payment , by which, &. Ricbardſon, If the Rent had ben gran- 
tep 20 Acres in Ruſtock, and then he had granted by another Ded, 
that he ſhould yeſtrepn in other Lands, being in the ſame County oz 
not, and is the fame, That that is but a Rent-ſeck. 10 Afiſe- a1 Als. 
And thei Diſtreſs is not but a penalty, And if that Rent is granted by 
one Deed, and the diſtreſs upon the Land by another Deed, If it be not 
delivered at the ſame time, then there hall be a Rent charge, and there 
ſhall be alſo a Rent-ſeck. And when alſo] it is ſatd, that ulterius he 
grants per ſcriptum ſuura , and does not ſap prædict. Jt ſhall be intended 
another Deed then, without averment , that it was delivered at the ſame 
time, It ſhall be intended at another time. But admit that it be a Rent- 
charge, and that it iſſue out of Ollerton where the demand of it was; 
Yet he ought to maintain that actually, In Maunds Caſe. Che diltreſs 
is a ſufficient demand; Fo? tt is not but to inable him to deſtreyn, and 
that is where the demand is limitted generally. But if a Rent be gran- 
ted, and il it be vemanded of the perſon of the Gzantoz, he may deſtteyn: 
Then there map be an aanal demand, that was adjudged. As in the 
Court, 15 Jac. Com. Banc, Iackſon and Langfords Caſe , and in one Ar- 
merys Caſe, And in another upon the ſame point. o if you will grant a 
Rent charge demandable at a ſpecial and particular place; If it was at 
another place than the Land charge, Without doubt there ought to be 
an adus demand. Wo it it be upon a ſpectal place from the Land char: 
ged n demanded; foz the diſtreſs ought to be purſued as the Gzant 
is, And that is upon ſuch a demand. But where it is refrained 
by the wogds of the Gzant, And the ſame Law is where pou will limit 
the time of the demand; It the Rent be granted payable at ſuch a day, 
and grants over that ad tunc being demanded; there a legal and general 
demand well not ſerve; But there ought to be an actual demand; And 
alſo it is as much although not in expzeſs wozds; foz the ſence and 
meaningcarries it. It it be arrear at ſuch a day exiſtent. petit. The de- 
mand ought to be at the dap mentioned befo2e, At J be bound in Ob⸗ 
iſgation ,, the Condition to pay mony at ſuch a day, being demand⸗ 
ed; There ought to be a demand at the day of payment, oz there ſhall 
not be a fozfefture, And now then there is not a demand at 
the time, ſo no cauſe of viftreſs. And although the Werdic be found, 
if it be collateral matter, pet it will not help, Foz when it ap- 
pears upon the whole matter, that there is not any Title to diftrepn; 
the Zryall will not help it. And ſo Judgement ſhall be given lo: 
the Plaintiff, Hutton, Harvy and YeNverton agreed, That if it 
was a Rent-ſeck, and the diſtreſs a penalty, there ought to be an 
acudll-demand at the time limited. But in caſe of a Rent-charge, 
although the demand is limited to be made upon parcell, Pet they 
all held, that a generall demand will ſerve ; And that ſhall be at any 
place, at any time. Woz Harvey ſaid, There is no oddes whether 
tt is limited to be demanded generally, oz to be demanded upon Dale. 
If it be material , it ought to be obſerved in the one Caſe as well as in 


the other. 
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Stanleys Outlawyry. 
Caſe. 8 3 
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I N one Stcanleys Caſe , in an Aaton of Battery, Sit Thomas Crew mo- 
ved fo2 mitigating the dammages ; Where the Judgement was given 
upon a non ſum informatus, and afterwards a Writ of enquiry ofdam- 
mages. But the Court ſaid , That in ſuch Caſes they never will 
alter the dammages, And Crook ſaid, that he was once of Councel in 
an Aaion of Treſpaſs pedibus ambulando in the Kings Bench in ſuch a 
Caſe, upon a Writ of enquiryof dammages, 10 l. was gtven, That he 
could never have a mitigation by the Court, tc. 


Outlary, 


Ote, it was ſald, That an Outlary in the ſame term foz erroz map 
be reverſed in the Common Bench, Oz in any term, it it be void 
upon any Statute. As fo2 want of P2oclamations, & And an Outla- 
ry was reverſed foz that the Writ was præcipimus tibi where it Qhould 
have been vobis to the Sheriffs of London, 


Gammons Caſe before. 


T was now moved again, And the Court was of the ſame opinion. 

Foz take the ſale fo2 a reaſonable pꝛice, and the Concluſion alike, and 

by — p2ice appears, And although he ſaid 19 l. he might have 
ound * , 

Secondly the Requeſt ſhewen in the end ſhall be referred to all the 
particular ſums reſervando ſingula ſingulis. And Harvey ſaid, He 
of Courcel in the Kings Bench, Where the Writ was pro diverſis bat- 
rell» of Bear, And in dis Declaration he ſhews, that at one day he del 
vered one, and at an other day anotber, And it was ruled, that the De- 
claration well maintained the Writ, 


Thornills Caſe, 


" A Parſon libels fo2 the tithes of poung Cattel p2eferved fo2 the Cart. 
And the Qucſttion was as befoze, Whether in ſuch Caſes a Cu- 
tome ought to be ſurmiſed. And Crook, Firz-Herberts nat, brev. is, Chat 
ot right Lithes ſhall not be pad fo2 ſuch things, Richardſon, In all ſuch 
Caſes the Parſon ought not to have Tithes, if there be not a Cuſtome 
alleged, dy which the Parſon had any thing, oz recompence, 02 by which 
bis oth:r Tithe is better. And he ſav, that he had ſearched the Books, 
afid the Book of Entries, And there is not any ſuch Caſe,but ſome ſur- 
mile is made, as fo; that, that he had tithe of Cozn in ſpecie where the 
Land is incloſed ; And ſo the Coꝛn better, Hutton, It ought to be try» 
ed if the thing in his nature be tithable, 02 if there be any uſage to dif- 
charge it 02 not, as the Cattel are in their nature titheable, then pou can- 
not p2ohtbit it; But the uſage ought to be ſurmiſed ſo, And it map be 
Law, as the Parſon hadbetter tithes. Harvey, It a Libell be foz tithes of 
Hedgeing and Fenceing ; there a ſurmiſe ought to be made to diſcharge 
that. But when it is fo2 tithes of Heyfars, which in apparency ought to 
be ſpared by the Law of the Land, wiſe it is, 4c. Richardſon, Foz 
the herbage of thoſe Heytars, tithe is due by the Eccleſſaſticall law. And 
we never can take tithe of them without exp2eſs cuſtome oz other re- 
compence, Harvey, There was a Caſe 16 Jac. Com, Banc, A Parſon 
ſucs ſoʒ the herbage of Yo2ſes, and the other alleged, that he kept them 
foz the carrying of Coals. * he ought to ſarmtſe ſomething to — 

2 dil⸗ 
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Rowe and Dewbancks Eaton againſt 
Caſe. Ayliffe. 


7 4c. diſcharged; And it he allege that he kept them in his houſe fo; ſerving 
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of Hasbandzy ; the other map allege that he kept them to carry Coals, 
and the allegatiou is traverſable, — — caſe, where 
the queſtion was, 4 Dusbandman keeps an Yozſe to ride up and dotun 
about his buſineſs ; whether he ſhall pay fo; the herbage of him. And a 
p2ohibition in that caſe was granted; But a ſurmiſe ought to be made. 
Crook (atv, that in the Kings Bench he had 20 times ſeen a pzobibition 
granted in ſuch caſes, without any ſurmiſe. And a libel is 63 dzy Cat- 
tel; It it be alleged that they ate kept foz the Plough , the other may 
allege that he keeps them to ſell , without that, that he keeps them (o: 
the plongh. And befoze there is any m oſit of them, it is not reaſon they 
ſhould be tithabte, and the Parſon ſhall have the benefit foz them after. 
And fo2 hedging it is lex terræ that he l pay no tithes, Richardſon, It 
is lex terry ne conſuetudo loci facit legem terræ. And if he had uſed to pap 
tithes foz the Cattel oz (2 hedoing , he ought not to pap that Mill. Ic 
an ignorant man wil pay tithes fo; thoſe things, and aftcr upon a libell 
a p2obthition ts granted; if the other does not allege a cuſtom, the p3obibt. 
tion ail and; 02 if thep allegc a cuſtom, which is found againſt him 
no conſultation hall be granted And fo2 a Garden penny, the reaſon of 
that is apparent: ſoꝛ otherwiſe tithes ſhall be paid in ſpecie: And ſo foz 
Harth-penny, it he had alwaps paid it. it ought to be paid. Hutton, Jf a 
man had an antfent garden foz which he paid a penny, and that is inlar- 
ges, of that inlargement tithes ought to be patd in ſpecie. 


Rowe and Dewbancks Caſe, 


] Þ « pobtbition foz Uanderous wo ds. Brampſton ſhe wed cauſc why a 
p2ohibition ſhould not (Cue. The wozds were, That one Harvey and 
Rowe ſhould report that Mary Marrian ſhould (ay that Dewbanck and one 
Anne Rowe were together in ſuch a ones houſe , in an upper Room, aad 
that the bed chere was tumbled ; And reported t hat ſhe (aid, a pox of all 
Whores and Bawds; And that the Husband of Anne Rowe came to demand 
his wife at the houſe, and they denyed her to be there; And that after 
they were both ſeen to goe out of a Broomy field, and that one ſhould wiſh 
he had been in a tree to have ſeen what they did, And he ſaid, that a pz0« 
bibition ſhall not be granted; oz that theſe wozds map have dubious in- 
terpzetations; (on they may be ſpoken in mirth, 02 in heat, as well as to 
delame : But When other wozds are jopned with them, they wall not 
be granted, And theſe woz3ds ſo cannot be taken, but that they were ad- 
vile diy ſpoken to flander. As  Ayliffs caſe betoze, when it is added, 
that he lay with ſuch a woman, a p3ohibition Wall not be granted, Ri- 
chardſov. Theſe things are te in everp action , fo; woda. 
Firf, That the parties of whom the wo2ds are ſpoken be certain. 
Secondlp, that the woꝛds tend to ander, — — a diredoffenck, 
that ſhould not be puniſhable; there now there map be a great familarity, 
aud no hurt dene. And he is not direaly charged with any offence, as 
ft _— Ayhkffes caſe ; wherefoze it was ruled that a pꝛohibition 
ſhould tflae, 


Eaton againſt Ayliffe. 


Aton libells againſt Ayliffe, pzetending that a ſeat that the other claim 

alwnyps, belonged to his houſe , and ſentence in the ſpiritual Court 
mven againſt Eaton, and coſts pro falſo clamore, And he ap- 
to the Arches , and there when they were ready to affirm the 
he p2aped a pzobibicion. And it was moved by Davenport, 
t it mist be granted; and he cited one Treſhams caſe 33 Eli z. 9 


: 


—— — 


Fawkner againſt Dame Sherleys 95 
Bradley, 8 Caſe. 


in ſucha caſe a pzohibition was granted after an appeal, Richardſon , . 4 ce. 
CTtere is no cauſe fo2 any p2ohibition, but in reſpec of the colts, Hutton „. . 
laid it was a double veration, and the party ſhall not have cofts (03 that. 

Hiccham ſaid thep cams too late to have a p3obibition fo2 the coſts. Ri- 
chardſon, That is not like to the pzobate of a Will , where a thing may 

ſall out tryable at the Common Law. But there the n incipal was try- 
alle at the Common Law, foz they had it as in right. Hutton, Seats 
tn the generalty is in the power of the Oꝛdinaty to diſpoſe: It is the p24» 
fcription which makes that not trpable at the Common Law; And it pze- 
fcription be made there, and it is found , that he ſhall pay coſts, Ri- 
chord on, All diſturbances appertain alſo to them: If it be not upon the 
Statute of 5 E. 6. But if a title be made there by pzeſcription, it ia mar- 
ly coram non Judice; and if thep cannot mevdle with the principal, it is 
yot rcaſon that they ſhall tax coſts, And a p3obibition was gran- 
ted. 


F.wkner againſt Bradley. 


Awkner and others agaialt Bradley. In falfe jubgement given be- 

foze the Sheriff of Berkſhire, Bradley bzought a replevin againf 
Fawkner, and the others; who commanded the Sheri to deliver the gods, 
and ſummon the parties to appear. The parties being demanded at the 
dap, they appeared, and then the Plaintick declared, upon which it 
was pꝛoceened to Judgement. And it was held to be naught ; Fez that 
he declated befo2e any trance. But upon the default ye might have 
an attachment, and a diſtreſſe inſuing, 


Dame Sberleys Cale, 


Ame Sherley u ile of Dit Henry Sherley ſued in the High Commilel- 

on Court foz Alimony. And Hizcham moved (02 a br obthition, Any 
ſatd that a'{monp is not within the juriſdiaion of the bigh Commſstlon; 
Foz che Court of high Commiſston is to try ardus regni, which are not 
tryable by the Common law. Richerdſon, The power of the high Com- 
miſgion is not de arduis regni , but of hereſies, and of ſuch other things 
Ccci\cſialliical. And he ſaid that the Court of bia Commiſclon , hed fpe- 
tctal wo2ds in their Commiſsion, but not in the Statute of primo: and 
that the Statute de primo had no pzerogative in that. And ſs the gueftion 
is, ifthe Bing may by the Common Law grant ſuch a Commſalon. 
Hutton ſaid, that by the ſame reaſon as he may grant ſuch a Commiſsion; 
They may grant Commiſsions fo? all ather things, Yelverton, I mar- 
rat! how that came within their Commiſs{on ; he ſaid, that in tempore Ia- 
tobi, upon a debate befoze bim it Edward Cook fo fully ſatieflied the 
King. And this mattcr of Alimony was commanded to be put out of 
their Commilsion. And upon that Richardſon ſaid to Hircham, 
this again when the Court is full, foz we map adviſe of this ; Ec 
ad jour nat. 


Lynne againſt Coningham. 


. again Coningham in an adion upon the caſe , the matter was 
thus. An action of debt was bzought by the Plajnti# , and he reco- 
-vercd, and had a capias ad ſatisfaciendum to take the party, The 


arrcſts him, aud the Defendant made a reſcous. And in that it an action 
lies fo2 the Plaintiff was the queſl ion. And Aylfſais, that the acion 
did not lie agaiuſt the party who made the reſcous , but the We 


riff, Aud he cited Fuzher. Nat. Brev, 16 E. 4. ; · where the — 
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p26hibition in that caſe was granted ; But a ſurmiſe ought to be made. 
Crook (atv, that in the Kings Bench he had 20 times ſeen a pzobibition 
granted in ſuch caſes, without any ſurmiſe. And a libel is tog dzy Cat- 
tel; It it be alleged that they ace kept foz the Plough , the other may 
allege that he keeps them to ſell , without that, that he keeps them (oz 
the plough. And befoze there is any pzofit of them, it is not reaſon they 
ſhould be tithabte, and the Parſon ſhall have the benefit fo2 them after. 
And foz hedging it is lex terrz that he l pay no tithes, Richardſon, It 
is lex terry ne conſuetudo loci facit legem terrzx. And if he had uſed to pay 
tithes fo; the Cattel oz dn hedging , he ought not to pap that fill. Ic 
an ignorant man will pay tithes fo; thoſe things, and aftcr upon a libell 
a p20btbition is granted; if the other does not allege a cuſtoin, the pꝛohibi 
tion Gall and; 02 if thep allege a cuſtom, which is found againſt him 
no conſultation ſhall be granted And fo2 a Garden penny, the reaſon of 
that is apparent: fo2 otherwiſe tithes ſhall be paid in ipecie; And ſo foz 
Harth-penny, if he had alwaps paid it, it ought to be paid. Hutton, Jf a 
man had an antient garden foz which he paid a penny, and that is inlar- 
geo, of that imargement tithes ought to be pat in ſpecie. 


Rowe and Dewbancks Caſe, 


] BP a ptohtbition foz Uanderous od. Brampſton ſhe wed cauſc why a 
p2ohibition ſhould not (fue. The wozds were, That one Harvey and 
Rowe ſhould report that Mary Marrian ſhould ſay that Dewbanck and one 
Anne Rowe were together in ſuch a ones houſe, in an u Rom, aad 
that the bed chere was tumbled ; And reported t hat ſhe faid, a pox of all 
Whores and Bawds; And that the Husband of Anne Rowe came to demand 
his wife at the houſe, and they denyed her to be there; And that after 
they were both ſeen to goe out of a Broomy field, and that one ſhould wiſh 
he had been in a tree to have ſeen what they did. And he ſaid, that a pꝛo⸗ 
bibition ſhall not be granted; to that theſe od map have dubious in- 
terpzetations; (oz they may be ſpoken in mirth, oz in heat, as well as to 
vefame: But when other wozds are jopned with them, thep ſhall not 
be granted, And theſe wo3ds ſo cannot be taken, but that they were ad- 
vile diy ſpoken to flander. As  Ayliffs caſe befoze , when it is added, 
that he lay with ſuch a woman, a p2obhibition Wall not be granted, Ri- 
chardſov. Theſe things are te in every aalon, fo; wozds. 
Firf, Chat the parties of whom the wo2ds are ſpoken be certain. 
Secondlp, that the woꝛds tend to landet. By —— a ditedoffenck, 
that ſhould not be puniſhable; there now there map be a great ſamiliarity, 
aud no hurt dene. And he is not direaly charged with any offence , as 
it was fn Ayhkffes caſe ; wherefoze it was ruled that a pꝛohibition 


ſhould tſſue. 
Eaton againſt Ayliffe, 


Aton libells againſt Ayliffe, pꝛetending that a ſeat that the other claim. 

al was, belonged to his houſe , and ſentence in the ſpiritual Court 

was given againſt Eaton, and coſts pro falſo clamore, And he ap: 
to the Arches , and there when they were ready to affirm the 

he pzaped a pzobibicion. And it was moved by Davenport, 

t it neight be granted; and he cited one Treſhaau caſe 33 Eliz, 1 


Fawkner againſt Dame Sherleys 95 
Bradley, Caſe. 

ta ſucha caſe a pzohibition was granted after an appeal, Richardſon , . 4 ce. 

Ltere is no cauſe fo2 any p2ohibition, but in reſpec of the colts, Hutton . 1. 

laid it was a double veration, and the party ſhall not have cofts (02 that. 

Hiccham ſaid thep cams too late to have 8 p3obibition fog the coſts. Ri- 

chardſon, That is not like to the pzobate of a Will , where a thing may 

lall out tryable at the Common Law. But there the pzincipal was try- 

alle at the Common Law, foz they had it as in right. Hatton, 

tu the generalty is in the power of the Oꝛdinary to piſpoſe : It is the pꝛe · 

fcription which makes that not trpable at the Common Law; And it me- 

fcription be made there, and it is found, that he wall pay coſts, Ri- 

chord on, All diſturbances appertain alſo to them : If it be not upon the 

Statute of 5 E. 6. But if a title be made there by pzeſcription, it is maer- 

ly coram non Judice; and if thep cannot mevdle with the p2incipal , it 4s 


rot rcaſon that they ſhall tax coſts, And a p3obibition was gran- 
ted. 


F.wkner againſt Bradley, 


Aukner and others againſt Bradley. In falfe jubgement given be- 

fo:e the @heriff of Berkſhire, Bradley bzought à reple vin againff 
Fawkner, and the ot hers; who commanded the Sherit to deliver the gods, 
and ſummon the parties to appear. The parties being demanded at the 
dap, they appeared, and then the Plaintic declared, upon which it 
was p2oceened to Judgement. And it was held to be naught ; Fez that 
he declated befo2e any rance. But upon the default ye might have 
an attachment, and a diſtreſſe inſuing. 


Dame Sberleys Caſe. 


Ame %herley u ile of Hit Henry Sherley ſued in the Pigh Commilal- 

on Court foz Alimony. And Hizcham moved (02 a p: obthition, Any 
ſafd that a imony is not within the juriſdiaton of the bigh Commlſeston; 
Foz rhe Tourt of high Commiſston is to try ard us regni, which are not 
tryable by the Common law. Richardſon, The power of the high Com- 
miſgion is not de arduis regni , but of hereſies, and of ſuch other things 
Ecc leſiaſi ical. And he ſaid that the Court of bia Commeſolon , had fpe- 
cfal wo2ds in their Commiſsion, but not in the Statute of primo: and 
that the Statute de primo had no pzerogative in that. And ſs the que tion 
is, ifthe King may by the Common Law grant ſach a Commſalon. 
Hutton ſaid, that by the ſame reaſon as he may grant ſuch a C 
They may grant Commiſsjons fo: all ather things, Yelverton, J mars 
rat! how that came within their Commiſs{on ; he ſaid, that in tempore Ia- 
codi , upon a debate befoze bim it Edward Cook ſo fully ſatiefied the 
King. And this matter of Alimony was commanded to be put out of 
their Commilaijon. And upon that Richardſon ſaid to Hircham, 
this again when the Court is full, foz we may adviſe of this; Ec 
adjourngt, 


Lynne «gainft Coningham. 


== again Coningham in an action upon the caſe , the matter 
thus. An action of debt was bzought by the Plaintick, and he r 
Avered, and had a capias ad (atisfaciendum to take the party, The 
arrcſts him, and the Defendant made a reſcous. Aud in that if an 
lies fo2 the Plaintiff was the queſtion. And Ayliff ſais, that the 
did not lie agaiuſt the party who made the reſcous , but againſt the We- 
ritt. Aud he cited Fuzher. Nat. Brev, 16 E. 4. — p 


— — 
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Lynne againſt? F 
Coningham. 5 


Faſt, 4 cor. It an arreſt be made upon a mean p2oceſs, and a reſcous made, There 
com. Banc. the @heriff is not reſponſable. Wecauſe that the Plaintiff might cont(- 


nue his pzoceſle againſt the Defendant, But if it be upon Execution after 
Judgement ; Now an action does not lye againff the party, but againſt 
the Sheriff : And if he had an action againſt the party, he ſhall have an 
action againſt the Sheriff alſo , and ſo tu ice ſatisfied, And the Sheriff 
ſhall have an adion againſt the party, and ſo he ſhall be twice charged, 
Richardſon ſaid, That the action well lies fo2 the Caſe fn 16 E.. It is ſen 
there, that it is doubted upon the mean p2oces x execution, as to the reſcous, 
the party may have an action either againſt the Sheriff oꝛ the reſcouſſers, 
And in ſome caſes a man ſhall have his cleaton of the adtons, and both 
actions ate but to recover damages. A man had an execution againſt one, 
He ſaw the man, and conveyed him out of his ſight , And it was adjuvg- 
ed that an action upon the caſe lies againſt him, And peradventure the 
Sheriff is dead, then he ſhould have no remedp , ff he had not an action 
againſt the party, and no fnconventence follow; Fo2 he that will do ſuch 
a woug, it is no matter if he be charged by both, It the Sheriff ſuffer 
one to cſcape , it is an eſcape as to the Sheriff; but the Plaintiff may 
ha ve anew execution againft the party if he will, as it was reſolved in 
this Court; but Hutton on the contrary , and that the adion does not lie. 
As if a man be impꝛiſoned, and an other help him out of pziſon ; pet an 
action will not lie againſt him by the Plaintiff; And the ditkerence is 
good, where a man is arreſted upon a mean p2oceſſe, andreſcued , and al- 
terwards becomes non ſolvend. ſo that they who reſcued him ts the cauſe 
of the loſs of my debt; It is a wong upon which he may be indiaed. 
Wet the party ſhall not have a-remedy againſt him, becanſe that he 
may p2oceed, And then he ſhould be the cauſe of multiplicity of 
actions. Yelverton was of the ſame opinion, and agreed that difference put 
befoze. And that there is no difference between this caſe, and the caſe 
put by Hutton. Fo2 a reſcous made half an hour after the arreſt is all one 
as it it were a year after. And Firzherb, nat. brev. 102. ſatiofics me. 
Harvey on the contrary, Me who was injured, the law gives him a reme- 
dy againf the party who did the wzong, In the Kings Bench, the caſe 
how one came to take in execution by a fier. tac. the goods being in an houſe, 
and one ſeeing the Sheriff came and ſhut cloſe the do2z, and adjudged that 
an acfon upon the caſe lies againſt him. And there is no difference be⸗ 
tween our caſe and that, where one comes to make execution, and the o⸗ 
ther makes a reſcous. Richardſon in Greſharas caſe; Greſham was 
poſſeſo2 of the glaſſe houſe at Black-fryars, Beresford was a Glaſs-ma- 
maker. and had many glaſſes in Greſhams houſe, Seaman recovers in debt 
againſt Beresford, andcoming to make Crecution of thoſe glaſſes , Gre- 
ſham ſtanding at his dw z, ſ&ing them coming, and knowing their pur- 
poſe, ſhut the dooꝛs. Seaman bzought an acton upon the caſe againſt him, 
and judgement was given fo2 the Defendant , becauſe that the Sheriff 
never demanded theKey to open the houſe, 18 E. 2. It he had demanded the 
ue, it had been adjudged againſt Greſham, And there if an action upon the 
caſe will lie ſoꝛ hindꝛing to make execution. mulco fortiori, when it is acu- 
ally done, and then the party reſcued, And he dented the caſe put by Hut- 
ton, where one is reſcued out of pꝛiſon. And ſaid, if one be reſcued from 
the Bayliffs, the Sheriff ought to have the action. Hutton upon a mean 
moceſs , the Sheriff never had remedy fo2 the reſcons , but he ſhall re- 
turn the teſcous. But upon an execution, he ſhall not return the 
reſcous, but he wall have an adton, and that the party is not 
p2ejudiced ; fo2 he ſhall have an a&fon againſt the Sheriff, who in ſudge⸗ 
went of law is the party lyable. Crook, That the adion will lie is a 
miſchtef on both parts. The Defendant may be twice charged , and the 
Plaintiff may loſe his Debt, But J conceive the action well lies againſt 


him 
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Humbertons | Iſham and Lavwnes 
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dim who mae the reſrous, x. And the @heriff bzings the action he map pc. c.. 
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plead the recovery by the Plaintiff; when the Sheriff makes dis return on. Bae. 
of the reſcous , there ta no remedy agat@ him, as it was ad ug,: And LW AL 


the vifferencs is, that when de goes to make execution, it is at bis pe- 
til tf he does not take power enoagh with him, ſv that he may do tt. And 
if the Oavi de dzoken , it is no excaſe foz the Sherfff, Alſo if the party 
taken beloꝛe he come to the Ganl ts reſcued, there is no remevy again 
the executoꝛs of the @herlff, It debt be bzoaght againſt the Sheriff 

an eſcape, and in that a recovery, the Plaintiff hall never take 
party agam: And ſd alſo it he bzought an action again the partp, 
recovered,the Se tit may plead that, And fo2 the book in Fitzd. Nat. 
tited, it remains doubtfull, Hutton, a Stranger commits waſte, and the 
Leſſee dies, yet no remedy againft the party who commettev the watte ; 
fo2 the Leſſee is charged of waſte, And ſo alſo the Sheriff of an eſcape, 
But aſter, as it was told me by one who was pzeſent , Javgement was 
given fo; the Plaintiff. 


Hambertons Caſe, 


IE was faiv by Richardſon, and agreed by Hutron , That a term evices 
upon an Elegic is grantable ; but upon a Statute Staple, o2 Merchant 

not. And Richardſon fad, That Fillwoods caſein the 4 rep,66. if it be well 
obletved, wil pꝛode that difference. 


Iſham and Lawnes Caſe. 


Nin evidence to the Jurp in an EjeRione firm. beten Iſham and 
Lawne, It was ſafd by Richardſon and Hutton, and by divers Set» 


jeants at the bar , and not denyed by any, It a Son his father , 
and levy a fine vj fthp2 oclamattons to a Stranger: = whom the Fa- 
ther entcrs and dies, The ſon may re. enter againft his own fine, 


Allen againſt Weſtley, 


] N evidence to the Jury bett ten Robert Allen, and Iſaac Weſtley, upon 
the 5. Elis | foz perjury: Richardſon there remembzed, that there was 
one charged with perjury, and it was layer; that one ſwoze that he dzew 
bis dagger, and beat and wounded another; And it was found to be with 
a ſtaff; and it was agreed not to be perjury; ſoz the beating was only 
material. It was one Styles his caſe; and ft was agreed by the 
Court in that caſe , that althougha witneſs ſwears the truth; yet if it 
be not truth of his own knowledge, as if he ſhews how one revoked a will 
M his hearing, when the wozds were ſpoken to another in bis 

ente, he does not ſwear truly, and it is a cozrupt oath within the 
Statute. And it appears in the caſe in which this perjury was ſuppoſed 
to be committed , which was between Allen and W - alſo that theſe 
words were good hoꝛds of tetetation of a will. I utterly renounce and 
dereſt that Will, and will make a new one; But if they were , Thar Will 
ſhall nor ſtand, 1 will make a new one, they ars not; Foz the firft 
ſhews a pꝛeſent purpoſe of retocation, the lat a fortiori ; but moze 


afterwards, 
Thomas and Kennis's Caſe before. 


Avenport argued foz the Plafntiff, And the Queflfon dere ts, Whe- 
ther there was any Eſtate in Edward and Walter ſctied at the time of 
the Fine levyed + ©? their Eſtate was only in contingency - Becanſe 
that Richard was then living, Foz A agre, that if at the time ofthe 
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Thomas and Kennis's 8 3 


Poſe. 4 cur. 
Com, Banc. 


Caſe before, 
Fine levped, Edward and Walter 3 not any Eſtate ſetled 07 veffcd but 
all in contingency, That then the Fine deſtroyed all the Remainders. 


LANNY) Foz it ts clear when Tenant 703 life ts, and the Remainder in contin- 


gency levy a Fine; That is a fozfeiture ; and deſtroys all the contin- 
gent Remainders. 1 Rep. 131; I hope that they win agree, that if there 
be an Cftate ſetled in them, that Tenant fo2 life levies that Fine; Al- 
though that they in the Remainder do not enter within 5 pears alter the 
death of Tenant, 02 after the eſtate eſcheated. And that was avigvged 
21 Jac. Tooker & Lawns Caſe tn the Kings Bench, ' Bat the Caſe was 
Mich, 33 & 34 tliz. The Muc ſtion then is, whether Edward and Walter 
baving any Cates ſetied in them, two Eftates areſo limited to 
them jovntly fo: their lives, ſo long as Richard and Anne ſhall have 
iſſue male of thetr bodies living. 
Scconviy, The Eftate to them was to thefr own aſe , and that was 
not joyntly but ſucceſgtbe. And it any of thoſe ufes were in eſſe at that 
time of the Fine, then they fall ont clearly with the Plaintiff, AI con- 
cefve that both their Cſtates were in them, Firſt, concerning the firſt 
Remainder limited to their joput uſe, in which it is to be conſidered; 
Where the not ſetting fo:th of the Lands makes it contingent. It is a 
fr ange Caſe. That if the diredions foz the ſe tting out had been obſerved, 
that then there might have been a pꝛeſent Eſtate ſetled upon a ſubſequent 
Condition; and not upon à pꝛecedent Conditton, Where it ought to be 
agreed, when the Jndenture is made with a Covenant to le vy a Fine, 
That no uſe will riſe befoze the Fine. Coment. 302. Then although ſome 
things ought to be done befoze the uſes will riſe, If thoſe things had 
been done, the uſe onght to be raiſed, Fo? certum eſt quod certum reddi 
poteſt, 17 fi. 4. 1. When contracs are upon incertainties, when the 
thing uncertain is become certain ; when the Jndenture was ſcaled, that 
made a contingent; uſe in the limitation , but when the thing had been 
done, it ſhall make a perfec uſe in the limitation. But now it is become 
impoſsthie by the non-perfozmance, c. It had been arged that ſo there 
ſhall be a double contingent, which is concerning the Houſes, tc. J ſap 
there is a great difference, between a Collateral uſe which does not de- 
pend upon the other Eſtates, and an Eſtate limited in courſe of a Re- 
mainder. A agree, if they be contingent Remainders, the Fine will de- 
ftrop and overthzow them: but if there be a collateral clauſe by which 
a uſe igl{mited, As ifthere be a P2oviſo. that if ſuch mony be not pap⸗ 
ed, it wall be to ſuch an nſe ; That contingent uſe is not deſtroyed by 
Fine. 1 Rep. 130, 134. Chidleys Caſe, where the difference is direaly 
taken; If a Feoffment'be made to the uſe of the Feoffee fo? life, with 
divers contingent Remainders over, If Tenant foz life makes a Fe. 
offment, all the contingent Remainders are deſtroyed, But where the 
contingent came in by a collateral Clauſe , and not by wap of Remain- 
der, othcrwiſe it is. As a Fcoffment to the uſe of a man and his wife, 
which ſhall be a Remainder over. That is a good uſe to the wife, and 
cannot be deſtroyed by fcoffment. Dyer 274. and Bracebridges Caſe 
cited in Chudleys Caſe 133. Jt was adjudged acco2dingly, In the third 
bzanch here it is; It he dies, then ſhe ſhoald have the Honſes during wid. 
dotohood. But the courſe of the Remainder came in the fourth clauſe; 
And that had relation to the firft. And as to the ſecond as it is ſhewn : that 
at the time of the limitation it was not the intent, that the Remainder 
ſhall be contingent to Edward and Walter, It I grant to a man, that if 
he marp my Daughter, he ſhall have my Pannoz of Dale fo pcars, the 
marlage ought to be betoze he ſhall have any thing in the Pannoz. Bat 
ff it had been, that he ſhould have had my Pannoz foz 7 pears, it he mary 
my Daughter; Then the matiage is conditional ſubſequent,that if be does 
not mary, J wall have my Panno} again, 10 E. 3- 44, The Abbot 2 
, Bol- 
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Boſneys. The difference is there put by Brerewood. 36 H. 6. An Annut- . 4 by 
ty granted untill he was promoted to a bencfice ; That is conditional N 
from the Defcaſance, But if it was, that theGzante did ſuch an Ad, 

that he ſhould have an Annuity, And ex vi cermini there is a perfect E- 

fate befoze the if, and the fozmer it is well explained by the laſt ; That if 

there be not iſſue male, then the Eſtate ſhall ceaſe, 10 Rep, 41, A Condt- 

tion in its nature is not to pꝛecede an Eſtate. As it the Lands be given 

to a woman fo2 pears, fi tam diu vixerit. 35 Aſſiſe plo. 14, The Caſe in 

point of a Remainder , which comes to our Caſe, and conteyns both the 

parts of that difference, As it is in Colthurſts and Binſhams Caſe, The 

Pzf0z and Covent of Bach leaſes Land fo? life, the Remainder to W. 

Si ipſe inhabitare et reſidens eſſe velit infra predict, terram, And if it hall 

happen that the ſaio W. ſhould mary befoze H. Then the Remainder to 

p. And the Nueftion is, whether it is a Condition pꝛecedent oz ſubſe- 

quent, Reſolved, that the ſecond is pꝛecedent. Foz that, that the ( Si ) 

p2ecedes, and fo2 that makes the Eſtate contingent, But foz the other 

($i) after the Cate limited, Si ipſe inhabitare vellee, They were the 

very woꝛds of Mounrague Chicf Juſtice, Jt cannot be denyed but that it 

is ſubſcquent, and then goes in Defeaſance ; and the other ought to ſhew 

the non-perfo2mance of it. And that Caſe is moꝛe ſtrong than our Caſe ia, 
Foz that Eſtate is by way of Livery, not by uſe. oz in Caſe of Livery, 
there he ought to have a time to do the thing. And our Caſe then, he 
ſhould have foz life determinable upon the (Si) c. And that conſtruction 
of Uſes ſhall be clear by the intent , which appears that there onght to 
be a pzeſent Cſtate ; Where uſes are by Indenture , it by one conftragt- 
on the Intent is fruſtrate ; and if by another uphelv, That ought to be ta- 
ken ut res magis valeat, &c. The Lo2d Sturtons Caſe, Where a Leaſe 
was made of a anno to two Hubbards, to have to them, and to two os 
thers fo2 their lives: the firſt two dye, And it was ruled, that it was 
good but to the firſt two foz their lives, and not foz the lives of the 
four. Becauſe they hall take but in point of Eſtate. wee moze af- 
tet. 


Termino Trin. 4 Car. 
Com. Banc. 


The King againſt the Biſhop of 
Canterbury. 


s He King b2ought a Quare impedit againſt the Biſhop of Canterbury, 
Sir John Hall, and Richard Clark, foz the Church of Marleborough 
in Northamptonſhire, And declares that Richard White was ſeiſed of the 
Panno2,to which the Advowſon belonged, And the 6 Iac. by Jndenture,he 
covenanted to ſtand ſeiſed to the uſe of himſelf and his wife foz their lives, 
and to the Heits of Richard White, And after White pzeſents one Boyn· 
ton, and dics, and his wife mattes with wir lohn Hall, Che firff of lune 
6th iscob. by Deed grants proximam advocationem totwo, to this intent, 
that de might receive of ſuch a Parſon, that he pzeſented, all mony as 
Would be agr&d between Ozantoz and Gzantee; And that this was 
done Boynton lying io extremis, And then the 26 Ian. 16 lacob, there was 
a co2rupt agreement between Str lobu Hall and one of the G2antees, 
That (o: 2006 l. to be paid by the Clark B'undell, That the other 
Ozantee ſhould pꝛeſent him. And the firſt of February Blundell pays it 
Richard the mony, and the ſecond dap he was pzeſented, inftitated , and 
= 
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{induced —_— And that upon this it appertained to the King to 
elent: The Biſhop pleads but as ©2vdinarp : Sir lohn Hall makes a 
itle, and traverſes the co2rupt agreement. The Incumbent pleads by 

Pꝛoteſtation that there was not any cozrupt agreement, as it was alle- 

ged, and not anſwers whether the mony was paid 02 not; But that he 

is Parſon imparſonee of the pzeſentment of But 1 6 lacob. after 
ſuch an agreement ( (cil.) 17 Feb, he was pꝛeſented by the Letters Pa- 
tents of the Ping to this Church, and never anſwers to the @ymony, 

And ft was held by the Court to be naught, and only pleaded to hin- 

der the Execution befoze the Juſtices of Aſsiſe, If the Trpal went a⸗ 

gain the Patron, 


Upon a P. ohibition. 


Ne libells again another in the @pirftual Court foz the tithe of tiwo 

pecks of Apples, and (oz feeding the Cattel upon the Ozound. 
And the Defendant foz the Apples anſwered, That there were two 
Pecis only growing in his O:chary, and that they were tollen and 
never came to his uſe; and foz the Cattel, that they were antient ch 
beaſts, and that they growing old were d2y; And that fo2 a month they 
d ed with other Pepfars, and that after they put them in a Pea - 
dowy, ont of which the Hap was carried; And afterwards de fed them 
with hap in his Houſe, Arthowe, Becauſe that th: Anſwers were not 
admitted, pzayed a Pzohibition. Hutton, If Appples are upon the 
Trees, and taken by a Stranger, (hall the Parſon be hind2eo of his 


| tithe - Yelverton, It J ſuffer one to pull my Apples the Parſon ſhall 


have tithes, Bat if they be taken by Perſons not known , the Parſon 
chan not have tithes of them, Which was granted, Foz they are not 
tithable befoze plucking. And foz that if he ſuffer them to hang ſo long bp 
negligence, after the time, that thep are imbe let, By Yelverton he ſhall 
pay tithes. Foz the ſecond matter it was agreed by the Court. and foz 
the depaſtuting in the Peadow, and fo2 the Hay with u hich they were 
fedd, afterwards tithe ſhall not be pald. Becauſe that the Parſon had 
tithes of them befoze, But if the Nueftton is ſoꝛ the tithes u hen he went 
with the other Hepfars, By Crook, that is no cauſe to excuſe the tithe, 
Harvey, If J have ten Pilch⸗kine, which J purpoſe to reſerve fo: 
Calves, and thep are dzy, The Parſon ſhall not have tithe foz their 
Paſture. But if J ſell them, oy which it appears J kept them fo? fat- 
ting, There tithes ſhall be paid. Hutton agreed, That although that there 


was ſo ſmall time, pct when they went with the Heyfars he ſhall pap 
tithes fo; them. 


Goddard and Tilers Caſe, 


{In againſt Til-r in a P2ohtbition, Ter ſued fo; tithes of qpilk 
and Calves, upon which modus decimandi ſutmiſed. A P2ohibition 
was granted ( viz, ) That every Jnhabitant mould pay 4 d. foz every 
Cov, and 2 d. foz everp Calf , u dich they pzoved that there was ne ver 
tithe paid in ſpecie ; But that every Inhabttant ſhould pay s d. and ſome 
7d dc. And becanſe that that was not the p2oof of the ſuggeſtion, At- 
chow pzaped a conſaitatton, and by the Court upon that reaſon it was 
granted: But it was agreed, that if the modus was alleged 2s «, and 
moved 40 «, it is good, betauſe it is but to intitle the Court to the juriſ. 
diction ; but in the pztncipal caſe no modus is p2oved, fo? it is meer incer- 
tainty, Moze afterwards, 


Far- 
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Farrington againſt Kemarre. 


Artington bzought an info2mation againſt Kemarte upon the Eatute 
Fer; H. 8. cap, 4. a ſelting of Beer ſoʒ moe than the Juſtices ale tt. 
And upon the ifue of not-guilty joyned , he had a verve found fog him 
againſt the Defendant. Atthow moved in arreſt of Judgement , that 
the Court had not — foz that rhe Statute 21 Jecob. cap. 4. 
At is enaded, That all into mattons which map be befoze the Juſtices 
ol peace, niſi prius, Aſsize, Gaol delivery, Oper ant Terminer, ſhall be 
befoze them, and not elſewhere, And he ſato, that an into mation foz this 
matter may be befoze the Juſtices of Peace, c. But he argued upon the 
ſtatute of 33 H. 8. cap. 10, 17 H. 8. cap 11. that thep may inquire of 
Uagabonds, c. Uiauals, and Uinnallers, and Innedolders. o that the 
point is, whether it was an offence within the Statate of 33 H. 8, Foz 
if there be an Infozmatton , it is given by exp2eſs wo2ds, But that ta- 
tute does not ouſt the Jurisdicion of this Court; but the Sabjec had his 
Eleaion, until the Statute of 21 Jac. which confirms ſuch Anfozmatt- 
ons. Ho that the queſtton ts, whether now Biewers be within the wozd 
Utictuallers, oz Beer within the wozd Uiguals : And J conceive that ber 
is vic nals, and Bꝛewers are Atduallers; whith J p2ove by common 
expertente, and by another Statute, There ts no Statute in England bat 
make info2mations againſt B:ewers, befo2e the Juſtites df And 
3 within the wozy Ui rs, Foz 

;. A remedy is only giden agaiilſt them un aak6g of debe. dill, 
. rds pee s Eton, 62 wager of Law wal be altowed 
— 2 — r that Stu- 
tute of 33 H. 8. And Lambert and Crompton are much derefved, Foy 
it is an article of their Charge to enquire of Bowers.” But mother 
ſtatute, ( viz.) 2 E. 6. aug oe —— 
woꝛds are, If any Butchers, Brewers Bakers,Poulterers,Codk«yCoſter-mon- 
ger., x. conſpire to ſell thefr Wicuals,zc, And what vieuals that — — 
a Bꝛewer but Beer? Ann there the whole 
Bꝛe wers were not UMiduallers: And fo; that he concludes, — 
that that offence at the making of 21 Inc, was nfs2mation 
befo2e the Juſtites ofthe Peace. Fo? that by this this Coart 
ſhall not have Jurfsvdicion, But Hiccham on the cofttary.” The Sta⸗ 
tute of 21 UH. 8. ſays ; That fo2 offences of Bzewers , they ſhall ben 
uircy of by the Courts of the King ; That it is meant the four Coutta ic 
Weſtminſter is clear. And when one Statute is made whith conflems-a 
ſute at the four Courts bf Weſtminſter : pet if by @ ſetond Statute _= 
— — — — Au if you bing that 
general 1wo2ds 
hat thoſe en- 


ald e 
the Statnte of 2 E. 6. you wil (ap 76 e hero be g 0 u endnr; 
n the intention ought fo be reſp aum 
Coft ermongers it to —— — that Biowets ſhull'de within 
trat; ta; and Co e and Peer are the chrerthings which conſtrve-a Conturon- 
within. And the Statute 6ftorrvs to them to con- 
fpikacy, fo LA Foꝛ they take tholt Courts tu de with- 
in th: Conrts of the King, For thofe wo zds were net explained until 


Gregories Ce, Co. lib. 6. And bring ond time within a _ 
Werde their old trac, Þ 2 
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Henden argued and dfvined his matter into thꝛ parts, 

Firſt, Be ſhewed how that Statute conſiſts upon the Statute upon 
23. 33+ 37 H. 8. And it is clear upon 23 H. 8. what intoꝛ matious ought 
to be in thoſe Courts, 7 Eliz. Dyer. 23. b. 37 H. 8. repeal 33. Only 
foz a particular thing ( viz. ) of the time to enquite of thoſe Otken⸗ 
ces by the Juſtices, and makes them inquirable at the Seſoi⸗ 
ons. 

Secondly, Whether the Statute 33. took this thing from 23 H. 8. And 
he thought it did not: Neither by the intention of the ſcope of the Ac, 
noꝛ by the wozds. Firſt the intention of the Statute was not to inlarge 
the power of a Juſtice of Peace, but to pzovide that ſome things ſhould 
be duly executed. Which appears firff by the Title, and then the Pe- 
amble. And if they have not particular Statutes, they cannot medvle 
with that by the general wozds : By which it follows, that they had not 
power foz Uicuallers. Now the 35 H. f. cp. 3. p2ovides that Wicu- 
als ſhall be ſold, and at dat pzices: then u hen that Statute of 33 H. 
8. came within 8 years, certatnlp there was a reſpec to that; And the 
Statute befoze concerning Uicualls only fs, that Utauallers might 
contain B2c wers, - * Fo? to ſap generally, that Uſnuallers ſhould be 
B2ewers, ſhall be abſurd, 8 Rep. Boryhams Caſe, A Bzewer 
is a Trade, and may be intended under general wozds: But it ſhall be 
alwaics ſecundum ſubj am materie m. As ſome @tatntes vhich puniſh 
the ſelling of Uinuals at anjunreaſonable rate, and Beer there is not 
Mictual. And by 2 E. 6, cap. 15, There is not an expzeſs name of a 
WB2ewer, Which impozts, that it was not contained u ithin the gene- 
ral wozd Uicualler. 2 E. 3. 6. Where there is a Common p2ice fo2 cer- 
tain things to be ſold at reaſonable pzices; Where B2ewers, &. are na- 
med, 28 H. 8. Hoſtlere, Bzewers, and other Aicuallers, c. Then 
theſes Statutes pzove that pou ought to have Bzewers erp2eſly named; 
If you will have them taken as Uinuallers, But poſito) that Bzew- 
ers are within the general woꝛds of 33 H. 8. pet the power of this Court 
is not taken away by the Statute of 21 lac. In the Kings Bench, An In- 
fo:mation u as upon the Statute of Uſurp, which was inquirable befo2e 
the Juſtices of Peace, at the time of the making of 21 lac. And the 
Qucſtion was, Whether Jnfozmations are taken bp 22 lac. in Caſe of 
Uſury from the Courts of Weſtminſter, And adjudged that they were 
not. Becauſe that it is exp:elly limited to thoſe Courts in a bzanch of the 
Statute of 37 H. 8. cop, 9. In one Foſters Caſe, 11 Rep. it is plain, 
that Affirmative wozds cannot take that from thoſe Courts at Weſlmin:« 
ſter: Foz thoſe are excepted by the Law; If this Statute extends to 
take the power given to another Law, pou will repeal fozmer Statutes 
withoutzxp:eſs wo2ds, And there is a good rule , take 18 El. Dyer 
247; pl. 12. whichſce. | 

Third p, It ought to have been pleaded, Foz to depzive the Court of 
Jurisdiaion ; A motion does not tand with the intention of the Sta- 
tute os the dignity of the Court, Foz , becauſe the Court had a general 
Juriſdiction, it cannot be ouſted of that without pleading upon 21 Elix. 
Richardſon ſafd , that this. Caſe is upon conſideration of 4 Statutes. 
21 J 23, & 13 H. 8. By the Statute of 21 14. Where the Juffices 
of the Peare had ſome power upon Jnfo2mations ; There Courts at 
Weſtminſter are bonum up. Foz that, de ſafd to Henden, That he did not 
well underſtand bim in his ſecond point But he ſaid Jhold ; That if 
that Court only from the time of the making of 2 1 Nc. had power; Then 
it is ctear, that it foremains now. But if this Court had the ſole power, 
Then the ſame Info2mations map be ſo either befoze the Juſtices of 
the Peace ,- 02 of Oyer and Terminer, Then the Jurisdicton of this 


Court is ouſted by 27 Iac, Foz the wozvs are in that, plain, It was = the 
en- 
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intention of the @tatute to fnlarge the power of the Zulices of . 
Peace, but to confine thoſe things to them. Do that here will fn. Ane 


be the Queſtion, whether the Juſtices of the Pefice at the time of the 
making of 21 lac, might take Intozmattons againſt Brewers np» 
on the Statute of 23 H. 8. befoze, to avoid the veration of the ©ub- 
jeu; That he ſhall not be lyable to the Anfozmation at Weſtminſter, and 
in the Country too. But that the Statute ought to favour ; Foz when 
ſach perſons were ſubject to many infozmations , they would be moze a- 
trald: Wo that all the queſtion will be upon the 33 H. 8. And admit that 
Beer · bꝛewers ate within that Statute; pet the jurisdiaton of that Court 
continues befo2e the 21 Jac, Then that conſtruction does not repeal the foz- 
mer Statute, as it was taken by Henden. But both map ſtand, and the 
Statute of 37 H. 8, alters only the fix werks ſeſsions, and gives the power 
at the general Seſsſons;D0;he caſe may reſt m2erly upon the wozdUictu- 
allers within 33 H. 8. 

Firft then if they are within the wo2ds, which is pꝛobed by the Statute 
23 E. 3. 4 H. 4. cap. 21, which Statute confounds Uictuallers, and ſellers 
of Hituals and 21 H. $, cao. 17. Which ſaps pzeciſely, that Beer brewers 
and Bakers u hich have been Victuallers, But whether they are Uiquallers 
within the intention of the Statute, is the doubt. They may be within 
ſome Statate of Uiauallers, and not within oth:rs. Fo? it he bzew thetr 
beer unwholſom:y , he map be puniſh d, but not by Infozmation, And it 
was well obſerved that the wozds ; That they ought to put in erccution 
certain Laws, which ought to be fatended, ſach in which they had Ju · 
ritdicton befoze. Jt was ſaid that Be wers are not like to ——— 
Butcher, 02 Miller, foz they pꝛepate that which is made — 
thers; but beer is beer in the hands of the B3ewer immedlatel 
nothing is done fo if afterwards to make it moze beer. But a 
er although he be a vicualler in general; pet not be ing darticulatiy 1 — 
med, he is not within the power of a Juſtice of peace. Butcher, Fich⸗ 
monger, and by the @tatute of Rich, 23. Uintners are Utaquallers, and 
are theſc within this Statute? Certainly not. But becauſe that Jnne- 
holders are named there to be other wo3ds; And there are Alehouſe- 
kepers and Coks ; Foz all ſefters of vicuals are not u fthin that Law , 


noz B:ewer, no: Laker, wich are particular trades of themſelves. And 


it it dad been intended t hat they ſhonld have bern within the Statute , the 
Law would have named them. And Crompron and Lambert —— 
B3ewers in their charge, is by the Common Law : Foz that , that foz 
the unwholſomneſs of their Beer in their Aſsize, thep are inqutrable by 
p2eſentment. But by that it does not follow, that a Juſtice of peace may 
take info: mation of them, Now the queſifon is upon 33 H. 8. In gene- 
raity, Bzewers are Uicuallers, There is one @tatnte hich enacts, that 
no Ma yoꝛ ſhall be a Uicualler, And afterwards there is another @tatute 
made, that he map be a Mayo: although he was a Yicualler ; Wo ft was 
intended that thep were Uicuallers, fo2 they p2epared Uicuals, 
But yet it is not within this Statute ; foz it appears by the p2eamble , 
that he is to enquire of things where ol they had power befoze , cither by 
the Statute, 02 by the Common-Law ; but it was not the intention to 
give them other authozity. The may enquire of a combination in thett 
pꝛizes, and ſuch things; but not by ſnfozmation, Then when the Sta- 
tate gives power to execute, it does not give power of new things, be. 
cauſe, ac. Harvey argued to the like purpoſe ; but ſafd, that the Jurtfdictts 
on of theſe Courts ought to be pzeſerved as mach as may. Foz the true 
execution of the Law is in theſe Courts, Foz in the Country, if an — 
lo met infozm againff his neighbour, he will compound the matter, 
ſo the King ſhall loſe his p2ofit of the penal Laws. And ſo the — 
is made as a ſtawking hozſe to help a friend, Crook, It is a_ — 
ze 
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iz. 4 car. Bzewers ſhall be conftrusd to be Uicuallers ſecundum ſubjectam materi- 
com, Baie. am, as the Statute is of. ſhipping of viauals out of the Land, Beer 
adde within that Statute, And be argued in omnibus, as befoze ; 
Wherefoze J doe not repozt it at large, But he ſaid that the Statute of 
21 Jac, was upon the matter. of all penal Statates repealed; becauſe that 
it was ſofll executed in the Country, And ſo Judgement was given 

foz the Plaintiff. 


| Howſons Caſe. 


Libel was againft Howlon the Giccar of Sturton in Nottingham- 

ſhire in the high Commilston Court at York, Becauſe that he was 
not reſivent, but lived at Doncaſter, and negleced to ſerve his cure; And 
that divers times he, when the high Court viſited, ſpoke ſo lowd, that he 
was offenſive to many, and being rep2oved fo2 that, he gave a ſcoznfall - 
anſwer;And that there was ons Wright in the Pariſh, who had a ſcat in the 
Church, and that the Wicar would ſpit in abundance in the ſeat , and that 
when Wright and his Wife were there, And that afterwards be ſafd 
with a common voice, | bat the Wife of Thomas Howſon was as good as 
the wife of Wright, And that in his Sermon he made jeſts, and ſaid, 
That Chriſt was laid in a Manger, becauſe he had no money to take up a 
Chamber, but that was the knavery of the Inne-keeper ; he being then in 
contention with an Jnn-keeper in the Pariſh, and that in divine ſervice 
be th; aſt open the dooz of Wrights ſeat, and ſald, that he and his wife would 
fit there, in diſturbance of divine And foz that a pzohfbition was 
payed and granted foz the high miſsion cannot puntſh non-reft- 
dency. noꝛ bzeaking the ſeat in divine ſervice : And the other were things 
foz which he ſhall be bound to his god behaviour ; and the complaint ought 
to be to the Oꝛdinar pic. 


Hall and Blundelk Caſe 
, before 


* 


1 


venport ſaid, This Parſon being meſented by Simony. is diſabled to 

> Church foz ever , and cannot he pzeſented to this Church again 

pugh another a : As it was adjudged in the Lo2d Windſors 
8, But it was laid ichardſon, ff he had ſaid abſque hoc, that he 


| ntat ione of ot George, ft hadbeen god, Which was granted. 
Henden, exceptions had been taken. | 
Firſt, that the Incumbent does not ſhew what eſtate oz intereſt the 
1 grate dim, which does not need, if the King bzought a Qua- 


re impedit, it is a gad anſwer to ſap, That he is in of his pꝛeſenting. 
But if it be bzought by a Stranger, then he ought to thew the titie in vis 
26 And de alleged the @tatute of 25 E. 3. Which inables 

; t to plead by mit of the Law, 4! Eliz, There was a Qua- 
re Impedit bzought foz the Church of Danel; A preſentation was pieaded 
by the King, without making a title, and it was admitted good, And in 


taſes it is mo2e ſafe not to make a title. 

| Becauſe that he pleadoda pꝛeſentatien by the King he is diſ- 
As to that he ſatd, that befo2e he be convinced of Spmony, he 
ented.. But by Crook in Sat her Caſe, That it he be p2eſen- 
d he vidion, vet it is à void p2eſentmeut. And it was ſo a- 
d by ourt, and they reſolved the plea was naught, betauſe he en» 
nn Spmony ; foz the moteſtatiom is not any Anſwer : 
Ape judgement was given foz the Plaintiff; 


Denne 


Denne againſt Bur. Nevvton againſſ 105 
rough, Sutton, 
1 Ina, c. 
Denne againſt Burrough. com, Bane 
LSVAI 
== againff Burrough, alias Spark, in a p3obſbition it was agreed by |} 9% 225 


Yelvercon and Crook, the other Juſtices being abſent, If a mani 
makes his will, and makes his wife Exetuttix, and veviſes the reid 
of his goods after vebts and legacies payed to his Executrir; Mis wife 
dies befoze p2obate, that now becauſe that the Executoz had election to 
have them, and dies befoze he did ſo All the Goods belong to the Admt+ 
niſtrato? ot the firſt Teſtatoꝛ, But otherwiſe by Henden, Ik there was a 
Legecy of a particular thing. Qpæte what vifference, 


Newton againſt Sutton, 


chard Newton and lames Elliot againſt Sutton in debt, apon an Ob- 

ligatton to perform Cotenants in an Indentutre. Thete was d 
Cotenant that the Defendant ouggt to do ſuch an ad, thing, oz things, 
as the Plaintiff 02 His Council learned ſhould deviſe, fo the bettet aũa · 
tonte of certain Lands by hiinſclf to the Plaintiff : and ſald, that a Comm 
ſelloꝛ adviſed him to have a Fine; And upon the Declaration there was 
a Demurrer. And upon the opening the Caſe Crook and Yelverton being 
only pꝛeſent agreed, That it ought to have been pleaded, that a wit of 
Covenant was ſhewin, and the tender of the note of the Fine is not ſut- 
cient, But the bzeaking of the Covenant ought to be laid after the Dedi- 
mus poteſtatem ſued by the Plaintiff, And upon their adtiſe the action dil 
continued without colks, 


Sicheverills Caſe before. 


A Tihowe ſaſd, that the action lies. Foz a Leaſe made by Tenant 
fo2 life,{s a Leaſe derived out of all the Eſtates; and not as a Leaſe 
made in Remeinder, But he who made the Leaſe havaReverſion in 
poſgibf:ity of a Reverſion ; and foz that he might ſopn ith him who 
had the Inhotitance in that Action, 27 H. 8. Tenant fo; life, und he in 
Reverſion joyn in a Leaſe fo2 lite; And Tenant to; life the place we 
fied; and he that had the inheritance the treble dammages ; And in this 
Caſe had but a poſsibility of the Reverſſon, and yet (oz that pol- 
Nbi.ity they ſoyn in waſte, And it is all one vhether there 
is but a poſsfbility of reverſion, oz a reverſion; It Tenant foz life, 
and he in remainder in fee make a Leaſe fo2 years, they joyn in waſte, 
and the reverſion does not binder: Becanſe that the Leaſe is verived 
out of both, And the Leſſee hall make attendance, firſt to one. and 
then to the other, 13 H. 7. 17. And if it be upon ſuch a Leaſe 02 Cove- 
nant which is not collateral but goes with the Land; the Tenant to: life 
ſhall have the benefit of them during his life. and the other after, But if 
one makes a Leaſe fo: life tendzing a Rent, and grants the Rever» 
ſton to one fo2 life, the Remainder to another in lee; Where the leaſe 
iſſues out of the whole reverſſon, Pet the viviſion by reverſion being by the 
party himſelf, they ſhall jopn in an adton, 22 H. 6. 24 b. Cenant in fee 
makes a Leaſe fo life, and then grants the reverſion to A. and B. and 
the Hetfrs of B Waſte is committed, and they joyn in waſte ; And = 

this Statute which comes to our Caſe ts made after the Leaſe, 
in this caſe, if he who had the Inheritance, bis Son and the Survidoz 
mould joyn in waſte, Foz the Law makes the diviſion of the te⸗ 
terflon, It Baron ſeiſed in tight of his wife, and they ſoyn in a Leaſe 
lee years, 02 fo; life, , Neat, the wiſe dies the — 
$ 
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7a car» Bzewers wal be conſtrued to be Uicuallers ſecundum lubjectam materi- 
com. Banc. am, as the Statute is of. ſhipping of viauals out of the Land. Beer 
WY hall be within that Statute, And be argued in omnibus , as befo2e ; 
Wherefoze J doe not repozt it at large, But he ſaid that the Statute of 
21 Jac, was upon the matter. of all penal Statates repealed; becauſe that 
it was lo ill executed in the Conntry, And ſo Judgement was given 

foz the Plaintiff. 


| Howſors Caſe. 


Libel was againft Howlon the Uiccat of Sturton in Nottingham- 

\ ſhire in the high Commilston Court at York, Becauſe that he was 
not reſivent, but lived at Doncaſter, and negleced to ſerve his care; And 
that divers times he, when the high Court viſited, ſpoke ſo lowd, that he 
was offenſive to many, and being rep2oved fo2 that, he gave a ſcoznfull 
anſwer;And that there was ons Wright in the Pariſh, who had a ſcat in the 
Church, and that the Wicar would ſpit in abundance in the ſeat , and that 
when Wright and his Wife were there, And that afterwards be ſafo 
with a common voice, | bat the Wife of Thomas Howſon was as good as 
the wife of Wright, And that in his @ermon he made jeſts, and ſaid, 
That Chriſt was laid in a Manger, becauſe he had no money to take up a 
Chamber, but that was the koavery of the Inne-keeper ; he being then in 
ention with an Jnn-keeper in the Pariſh, and that in divine ſervice 

he th; uſt open the dooz he ay ſeat, and ſafd,that he and his wife would 
fit there, in diſturbance of di And foz that a pzohfbition was 


p2ayed and granted ; foz the high milston cannot punich non · teſl⸗ 
denc v noꝛ bzeaking the ſeat in divine ſervice : And the other were things 
foz which he ſhall be hound to his god behaviour ; and the complaint ought 
to be to the Oꝛdinar pc. 


Hall and Blundella Caſe 


1 


Avenport ſaid, This Partſon being pzeſented by Simony,js diſabled to 

; Church foz ever , andcanuot he pzeſented to this Church again, 

pugh another a : As it was avjudged in the Lo2d Windſors 

caſs, ' But it was ſatd by Ricbard(on , ff he had ſaid abſque hoc, that he 

was in ex præſentat ione of it George, it hadbeen god, Which was granted. 
Henden, exceptions had been taken. 

Firſt, that the Incumbent does not ſhew what eſtate oz intereſt the 
King had to pꝛeſent im. which does not need, if the King bought a Qua- 
re impedu, it is a gad anſwer to ſay, That he is in of his pꝛeſenting. 
But if it be bzought by a Stranger, then he ought to ſhew the title in his 
pzeſentment. And hs alleged the @tatute of 25 E. 3. Which inables 

Ancumbent to plead by wit of the Law, 4! Eliz, There was a Qua- 
re Impedĩt bzought fo2 the Church of Danel; A preſentation was pleaded 
by the King, without making a title, and it was admitted good, And in 

any caſes it is mo2e ſafe not to make a title. 

idly, Becauſe * he ple aded a pꝛeſentatien by the Ring he is dil⸗ 
Ks to that he ſatd, that befoze de be conbided of Spmony, he 
eſented.. But by Crook in Sathers Caſe, Chat if he be pzeſen- 
1 2 ret it is a void pꝛeſentmeut. And it was ſo a- 
bp ourt, and they reſolved the plea was naught, betauſe he en» 
e dad Spmony ; foz the moteſtation is not any Anſwer : 

Faye! judgement was given foz the Plaintiff; 


Denne 


Denne againſt Bur. Nevvton againſt 105 
rough. Sutton, 
tl Ina, 4c. 
Denne againſt Burrough, com, Bate 
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Yelverton and Crook, the other Juſtices deing abſent, If a many 
makes his will, and makes his wife Exetuttix, and veviſes the reden 
of his goods after vebts and legacies payed to his Executrir; Mis wil 
dies befoze pꝛobate, that now becauſe that the Extcutos had election to 
have them, and dies befo2e he did ſo All the Goods belong to the Adint+ 
niſtrato; bf the firſt Teſtatoꝛ, But otherwiſe by Henden, Ik there was 8 
Legecy of a particular thing. Quazre what vifference, 


Newton againſt Sutton, 


c hard Newton and lames Elliot againſt Sutton in debt, apon an Ob- 

ligatton to perfozm Cotenants in an Indenture. There tas a 
Cotenant that the Defendant oroht to do ſuch an ad, thing, oz things, 
as the Plaintiff 02 his Council learned ſhould deviſe, fo: the bettet alla 
rance of certain Lands by Hiinſelf to the Plaintiff : and ſald, that a Coun» 
ſcl!02 adviſed him to have a Fine; And upon the Declaration there was 
a Demurrer. And upon the opening the Caſe Crook and Yelverton being 
only pzeſent agreed, That it ought to have been pleaded, that a wt of 
Covenant was ſhewin, and the tender of the note of the Fine is not ſut- 
Ecient;But the bzeaking of the Tovenant ought to be laid after the Dedi- 
mus pute ſtatem ſued by the Plaintiff, And upon their adviſe the action dif- 
continued without colts, 


Sicheverills Caſe before. 


A Tihowe fafd, that the action lies. Foz a Leaſe made by Tenant 
lo life, s a Leaſe verived out of all the Eſtates; and not as a Leaſe 
made in Remeinder. But he who made the Leaſe dad a Re verſlen in 
poſsibf.ity of a Reverſion ; and (oz that he might joyti with him who 
had the Inhotitance in that Action, 27 H. 8. Tenant fo2 life, and he in 
Reverſion joyn in a Leaſe fo2 lite; And Tenant to; life the place wa · 
fred; and he that had the inheritance the treble dammages; And in this 
Caſe had but a poſsibility of the Reverſſon, and yet fo2 that pol- 
fbi:ity they ſoyn in waſte, And tt is all one vhether there 
is but a poſsfbility of reverſion, oz a reverſion ; If Tenant foz life, 
and he in remainder in fee make a Leaſe ſoz years, they joyn in waſte, 
and the reverſion does not hinder ; Becauſe that the Leaſe is derived 
ont of both, And the Leſſee ſhall make attendance, firſt to one. anv 
then to the other, 13 H. 7. 17, And if it be upon ſuch a Leaſe o; Cove- 
nant which is not collateral but goes with the Land; the Tenant fo? life 
ſhall have the benefit of them during his lite and the other after, But if 
one makes a Leaſe ko; life rendzing a Rent, and grants the Rever» 
ſton to one fo2 life, the Remainder to artother in fee; Where the leaſe 
iſſues out of the whole reverſſon, Pet the viviſion by reverſion being by the 
party himſelf, they hall joyn in an actor , 22 H. 6. 24 b. Tenant in fee 
makes a Leaſe fo2 life, and then grants the reverfion to A. and B. and 
the Hefrs of B Waſte is committed, and they joyn in waſte ; And 
this Statute which comes to our Caſe is made after the Leaſe, 


Inv 


in this caſe, if he who had the Inheritance, his Son and the Survbidoz 


ſhould joyn in waſte, Foz the Law makes the diviſion of the te⸗ 
terſion, It Baron ſeiſed in tight of his wife, and they ſoyn in a Leaſe 
toe years, 02 foz life, rendzing a Rent, the wie dies, the — 
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Holmes againſt 
Chenie. 


Trin. 4 Car. 
Com Banc. 


LAN) 


ing intitled to be Tenant by the courteſie, it is now his Leaſe, end he ſhall 
babe the Rent. And the Book ſeems that he and the eit ſhall have an 
Action of Waſte; Foz the Law makes that diviſon. It Tenant in fix 
makes-a Leaſe foz years, and takes a wife and dies, and the Feme 
recovers Dower; That Leaſe is not diſpuniſhable with the deviſton by 
the Aa of Law, and that Leaſe is derived out of all the Eſtates, and it is 
all one as if they had all joyned; Admitting that the woꝛds were, that the 
faid Henry had Authozity to make Leaſes foz lives; And that that makes 
it as effectual and as good as if all had jopned, Then it will be agreed, 
that it is the Leaſe of all, As if J give Authozity to make a Leaſe of 
my Land; It is my Leaſe, and ought to be made in my name: and ſo 
the Anthozity is good againſt all thoſe. And if the Covenants had 
not been collateral , Iacinch ſhall have benefit of them; Fo2 although 
they are not parties to the Leaſe, yet the Law makes them ſo, And as 
they hall have thoſe benefits which grow by the Reverſion, ſo they ſhall 
have the waſte alſo, Jt will be objected, this Leaſe by Henry is dert- 
ved out of the firſt Fine, and the Conuſces ſhall ſtand ſeiſed to that 
uſe, J agree, if it be meerly without reference to the Authozity; 
fo2 otherwiſe the Leſſee ſhall not be attendant to the Tenant fo: 
life, As ſuppoſe at the firſt the limitation was to the Leſſee fo2 
life , the Remainder to lacinth, c. rend2ing Rent, he in the Re- 
mainder ſhall never tate the Rent. But in this Caſe it is other- 


wiſe, 


Holmes againſt Chenie. 


| N an Aſſumpſit the Plaintiff declares, that there was an account be- 
twecn him and the Plaintiff of divers ſums of mony; And it was 
found that the Defendant owed to the Piaintiff 3 1. And upon that he 
pꝛomiſed being required, he would pay it. And in arreſt of Judgement, 
it was ſatd. Becauſe the Plaintiff does not ſhe w foz what thing the 
mony was due, the Declaration was naught, To which Atthowe an- 
ſwered, That if it was upon an indebicarus Aſſumpſic generally, that 
the Action will not Lye, although there had been many Pꝛeſidents ance hac 
to the;contrary, But in Caſe pou will give a years dap to pay, upon which 
the Defendant aſumes;the Action will lyc. But there is a difference upon 
that and our Caſe put, That one was indebted upon a reall contrag, and 
other things, and appears by account , that upon all Debts 40 l. is duc, 
c. Now by that the pꝛomiſe is upon the Account, and that had made 
all certain. Yelverton,There cannot be a debt upon an Ir ſimul compuraſlic, 
without ſhe wing of what nature the Debts were, Richardſon, An account 
cannot be of a thing certain. Debt upon an Obligation is and rent certain; 
And if thoſe with other things come in Account and upon that an Action is 
bzought , what ſhall be plcaded by the varty upon the ſpecialty? Crook, 
Debt certain does not lye in Account. But ſuppoſe that part of the Ob- 
ligation is payed ; And afterwards by an Account it appears what is 
payed, and what not, and then he pꝛomiſes to pay the arrerages, which is 
p20ved, as he ought : Foz although Debt implics a pzomiſe , pet an 
Account not. Now When things are truly in certainty he may have 
an Action upon a general Iaſimul computaſſit. Foz the Law avoids 
p2olirity of the Decharation , which would be infinite, if all petit Debts 
were ramed. And he agreed, that the difference put by Atthowe in the 
Caſe of an Action, 4c. upon an Indebitat. Aſſump. Richardſon and Yel- 
verton alſo agreed, Atthowe, It is ſufficient in an Action of the Caſe 
upon an Account, topzove the Account, without ſhe wing what the Debt 
was, And ge cited 3 H. 4 That a Debt certain with other things in 
certain map lye in Account, as in our Caſe there map be double charge 
pꝛe· 


Walſingham and 8 Binge and 107 
Stones Caſe. 5 Hodges. 


pzevented by averment ; Although all the things in ſpecial, by which the . 4 co. 
debts did ariſe ſhall not beſhewn, pet he ought to hcw of what nature. 3c 
the debts were , as upon contracts ſo much, 02 upon mutat · ſo much, xc, and 
ſo infiniteneſs ſhall be avoided, xc, Moyle Pregnotary; Chat 2 2 Jac, That 

a general indebitatus is now in peace: F023 it was ruled by all the Juſtices 

in the Exchequer Chamber to be naught. Et ad journatur. 


Walſingham and Stones Caſe, 


T was ſaid by Hucrnn in this caſe, That a Pariſhioner compounding to: 
Ibis tithes fo: dis ite, was naught without ded. And it was ſaid by 
Yelverton, That the uſe in the Kings Bench is: That if a Defendant 
in a pohtdition dies, dis Executozs may p2oced in the ſpiritual Court, 
And it may be a rule fo2 the Judges in the Eccleſiaſtical Court to p30» 
tied alſo. And then the Plaintif may if he will have a new p2obibition 
againſt the Executozs, . : 


Bingeund Hodges. 


N Binge and Hodges caſe, one of the Juro2s was named, Richard / (+ #63 

Smith in all the pzoceſs againſt the Jurozs ; And after the tryal, Wurd % 448 
moved in arreft of ludgement, ſoꝛ that ,that RiſeSmirch,was ſwo2zn upon the + (> //6 
tryal,and not Ric hard. And by the Court he cannot make ſuch an averment / . 
againſt a Recozd: Foz then an Affi da vit overthzowes a tryal. And that ,. 61 
which is atded by 21 Jac, cap. 13, ta when a Juroz is named by one name |, ,, % 
in one place of the of the d, und by another name in an other 
place of the reco2d; There nowft ſhall be aided upon this @tatute by aver- 
ment, that he is the ſame man, c. 


Briſtowes Caſe. 


N the caſe of one Briſtowe, The ſute was in the Court of Requeſts, 
2 that that the Plaintiff and the Father of the Defendant hav made 


ſach an agrement to pay money, ec. And it was moved foz a pzohibition. 


is again the rule of Law, that the heir ſhall be charged in the place of 
his father ; Whatſoever agrement the father makes, is nothing to the 
purpoſe to charge the heit, although he had aſſets, either by Law oz equi⸗ 
ty: And the Court of Equity ought to give relſef in ſuchcaſes. oz this 
agreement, although it be in waiting, being without Seal, It is not but 
an Eccleſiaſtical agreement. 

Mrs, Peeles Caſe, 


Purbeck foz adultery, and Prs Peele, and others ; That ſhe in Annis Do- 
mini 1621, 1922, 1623, 02 1624. in ſome one 02 all of theſe was an Abet. 
to2 of this Adultery, Foz which ſhe was ſentenced to pay 2001. &. 
and that ſhe made a pcnicential acknowledgement of her offence , and 
farther that ſhe hall be {mp3ifoned untill ſhe found ſecurity foz the perfo?. 
mance of that oꝛder. And upon the Articles and the ſentence , the gene 
ral pardon of 21 lac. was pleaved., Henden p2aped a pzohibition , and 
agreed that they might aver that the — offence was W 
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[Gn fore the pardon, And be cited a caſe in the Common Bench, 6 lac. rot. 
— 42, Longdale was charged with adultery , and the charge was latd after 
co YN: the pardon. Pet that charge did not ſo conclude him, bat that he might 
aver that to be befo2e, to have the benefit of the pardon, Jt was urged 
on the other ſive, that ſuch averments would overth2ow infinite ſenten- 
ces given befoze. Bramſton, It is pzetended to be done after , ez the a- 
verment is not but a monſtrans of the truth of the matter, and the Sub- 
ject ſhall never have bencfit of the pardon without ſuch averments, At- 
thowe, it appears that there was an offence , and it was pzoved alſo, 
And it pou alom a pzohibition, von overthzow all ſentences there, And 
allo a p2ot4bition ought not tobe grounded upon ſeveral matters , but one 
anip. Yelverton ſafd that a p2ohibition map de grounded upon twenty 
matters. Crook, Aomitting that ali the ofence was committed after 
the pardon, yet pou may ſuggeſt it to be befoze. Henden and Bramſton, 
That ſo it was Pal, 30 Hl. In one Prat and Huſſeys Eaſe ; One that 
bad a benefice took another, but was not inducted. Yet that was the tr⸗ 
regularity upon which he was vepzive, and a p2ohtbition was pꝛaped 
upon the general pardon; And it was concluded, That if the libel con- 
tained, t ;at the irregularity was befoze any pardon ; and it appears alſo, 
that it continued aftcr,yet a pzobibition ſhall be granted. Crook, the offence 
iskaped 1621, 1622, 1623, K. in one oꝛ every ot them. No foz a po- 
btbition, there are two clauſes in out caſe. Although it be that the offence 
was befo:e, and partafter pardon, yet we ought to grant a p2ohibition; 
toꝛ that which was bete ꝛe is involved. 5 lac. Conveys caſe, Ye and his 
wite after the death of it Blunt, were ſued befoze the high Com- 
milsloners, toꝛ that that his ite committev Avaltery with Sit Richard 
Blunt, and he himſelf was the Pander. And a pzohibition was granted 
to two cauſes: The one, foz that Avultery was not inquirable there, 
the other, becauſe it was pardoned, And although the wozd Adultery 
be in their Commiſaton, pet that does not give them Jarisdiajon. They 
cannot mevdie with Alimony was one Condirbs caſe upon the Canons in 
1 lac. Which gibesto the Parſon jurisdiction to appoint the Clark of the 
\Church : There was a cuſtom there that the Partſh ſhould appoint tt; 
and ſeveral Clarks being appointed, they ſet ſeveral Pſalmes in the 
Church, to the diſturbance ot it. And a p2obſbition was granted to the 
high Conmmiſsioners fo meviing with tt. Richardſon objected divers 
things with mach earneſtneſs, but ſo apparently contrary to Law, that 
I have omitted it. Velverton ſato, ſhe ought not to put in ſecurity to obey 
the ſentente. Foꝛ if it be averred that all was befo2e the pardon, then 
there was no tauſe of ſentence, and tt no ſentence , then the p2ohibition 
ought to be foꝛ all. Crook, The ſentence is to pay a fine, and to make 
ſubmilsfon, and to be (mp2 iſoned, until ſhe found ſecurity to obey the 
ſentence ; That is void. Ricbardion ſatd, That they had not any means 
to make the party to pay the fine , and it ſhe would pay it pꝛeſently the 
might be diſcharged. But by the other Juſtices the High Commiſstoners, 
cannot demand theſine; But they may Eftreat it into the Exchequer. At 
another day it was ſaid, Str Wi. Chamcer befo2e the high Commrſstoners 
was by ſentente nes nm imm iſoned , and by the opinion of all the Jnd- 
ges of England, hep map p2oceed by fine and impꝛiſonment; and his caſe 
was foz Adultery,” Hutton 44 Eliz, Jt was reſolved that they cannot 
impoſe afine. but fo2 Yerefies, wchiſms, and Exroars, xc. Richardſon , 
Tte woꝛds ot the Statute are, that the high Commriſsfoners map pꝛo⸗ 
ceed acco2ping to the tenonr and effec of the 'Letters Patents of the 
Bing, Yelverton, The ſentence is the fine and the penance , and there 
is the end of the ſentence ; and when it isſatd, ſhe ſhall be imp2iſoned un · 
til, at That is no part of the ſentence , It it was that ſhe ſhould pay a 
fine, dopennance , and ſhould be tmp3iſoned three months; Then all 
| would 


—ũ—ꝛ—— ——— —ẽ—— ꝓ W —— — — — —— — — ———— — — — 


Humlocks 
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ſhould be the Sentence, Richardſon laid, that they may pꝛoccd a- 4 c. 
gainſt other things than Hercſies, and Schiſmes, upon that Statute ©9 Bc. 


de primo. Foz there are the wozds Abuſes, Contempts, Offences, 
and Eno2mities, Hutton, The woꝛds in that Statute ſhall have expo. 
ſition acco2ding to the meaning of the firſt intent. It was that they had 
Autho2ity to puniſh the Biſhops and Pꝛelates fo2 Erro2s and Schiſms , 
and the change of Religion. Foz that that they did not regard the power of 
the D2vinary. But they had fncroached many other things. And if thoſe 
woꝛds iuclude any thing, they might puniſh any thing whereof the Gc⸗ 
cleſiaſtical Court had Authozity; As wozking upon Saints dates. But 
there was a Caſe of one that was ſentenced there foz ſuch a Cauſe, And 
the Fine eſtreated. And upon Argument in the Exchequer their pꝛo⸗ 
ccedings adjudged void. Richardſon, The wozd Eno2mity contains a 
thing of leſſer nature ; Foz quicquid eſt contra regulam et normam Juris 
is Eno2mity. And thercfoze in Treſpaſs, quatre clauſum fregir, et alia 
enorfnia ei intulit. But Yelverton, The wo2d ought to be intended of 
a grand offence ; Foz ſo in common acceptance it impozts. Harvey, The 
Fine being pardoned,all is pardoned, Richardſon ſaid, that they ſhould pꝛo⸗ 
c&d by excommuntcation and not by fine and impꝛiſonment. No moze at 
this time was ſaid in this Caſe, 


Humlocks Cal . 


A — a Leaſe fo2 21 peats teſerving 20 l. rent per anqu.n, pay- 

at tio dates, and if he fapl of payment, that it hall be lawfull 
to the Leſſo2 to enter. At the day of payment the Leſſoz came and de- 
manded the Rent by theſe wozds, Idemand my half years rent. And 
it was mo bed by Atthowe, Af that demand was ſufficient fo2 the Lefſ- 
ſoz, Hutton and Yelverton ſeemed that it was ſufficicnt. Foz the 
thing that he demanded is enough certain and known. "Crook on the 
contrary. Fo2 although it appears by the circumſtances , how much of 
the Rent he demanded, Pet the woꝛds are not ſo plain as they ought 
to be. Fo2 if a man makes a Leaſe fo years, reſerving ſuch a Rent 
as the antient Farmoz was wont to pap from fime to time to this 
day, When the Leſſo2 comes upon the Land, and ſays to the Leſſee, 
Pay me my Rent; that is not ſufficient 02 good . becauſe it is not cer- 
tain in Terms; And pet it appears by thectrcumſtances. And when 
a man pleads a demand, He ſhall new the Leaſe, and the Rent reſer- 
ved, and ſhall ſay, That hz vemanded redditum prædictum. And as J 
remember it was adjudged very lately; That ſuch a Demand ſhall be 
certain. Hutton, J hold a difference between ſuch things which lye in 
notice of the perſon to whom the demand ts made, and where not. Foz 
in a præcipe quod reddat; if there be a recovery by default, and the Te- 
nant bꝛinęs a deſceit ; and by examination of the Summoners it appears, 
What they came to the Land, and ſummoned him in the Land, but they 
do not ſhew to him at what day he ought to appear. So the Leflee knows 
well enough that the Rent ought to be paid: fo2 it is certain by the 
Leaſe, to which he is party andp2ivy, But Crook ſaid in the Caſe 
that Hutton pat, It the @ummoners had read the Writ upon the 
Land, and had ſummoned him to appear at a day compꝛiſed in the 
Writ; It had been certain enough. And ſo in this Caſe, it he had read 
the Indenture upon the Land, and after demanded the Rent, as akoze 
it had been. TUithout queſtion it appears to me it hound be good enough, 
And ſo in our Cale alſo, 
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Leech againſt w atkins, 


1 K Debt upon an Obligatiou. The Condition was, that if the Obli- 

goz and his Hetts did, oz ſaffered to be done, every ſach aſſarance as the 
Councili of the Dbligee would de viſe, when he ſhould be thereunto re- 
quired, And ft was ſhewn by Ward, That the Obliger made ſuch a 
requeſt ( (cil, ) That the Obligo2 and his ite ſhould levy a Fine; At 
that Requeſt were ſafficient was the Nueſtion, Hutton, I think that 
the Requeſt is not ſafficient ; Becauſe it is not purſuant acco2ding to the 
Obligation, Richardſon, I think although the requeſt be void foz the 
wife , and that ſhe is not bound to make an aſſarance, Yet the Obligoz 
is bound to do tt. Foz againff him the Requeſt is good enough. 


Thompſon againſt Thompſon. 


12 was ſato by Hutton, In debt againſt Executoꝛs, if the Plaintiff had 

againf the Defenvant, and ſued a levare fac, de bonis Te- 
ſtatoris. It the Sheriff upon that return a Devaſtavit ; the better fozm 
is upon that, to award a ſcire tac, againſt the Executoz befoze, that a 
fieri fac. ſhall iſſue of their own goods. Foz that w2it of Execution is 
warranted by the firff Judgement, which was but of the Goods of the de- 
teaſed. But now it there be iued a fieri fac. de bonis teſtar, fi habuer int, 
et ſi devaſtaverint de bonis propriis, Then J will agree that upon that 
wall iſne aCapias againſt the Executo2s ad ſatisſacieudum. 


Dixſon and his Wife againſt 
Blyth. 


J this Cafe a Queftion was demanded by Acthowe; Af a man ſei- 

ſed in right of his wife, leaſes fo; life, the Remainder over, in Fee; 
And afterwards he and his wife recover the ſame Land in a Writ of En- 
try in the poſt againſt the Leſſee foz life; It the Wife by that ſhall be 
remitted. Hutton ſeemed that the ſhall beremitted, As well as where 
a Feoffment is made to Baron and Feme, Foz that Recovery counter- 
vails a Feoffment, and nolaches ſhall be adjudged in the Wife ; Foz 
the purchaſe of the Writ chall be adjudged the Aa of the Musband 
only, and not the Aa of the Wife, But it is good to be adviſed 
of that, fo2 peradventare ſhe ſhall be cſtopped by the Reco2v. 


Brome fields Caſe, 


IT was agreed by all the Juſtices, That if Tenant intayl by Anden- 

ture, upon conſideration of marfage, covenant with an other that cer- 
tain perſons ſhould be ſeiſed to his uſe fo2 term of his life, and after 
bis deceaſe to the uſe of his Son and Heir apparent; That by that 
Covenant there is not any uſe changed unleſs only during 
the like of Tenant in tapl. | | 


Nortons Caſe, before, 


inch Recorder, ſaid de comuni jure ſoꝛ Eſtobets burnt in an houſe , 
tithes ought not to be paid; by the Common law there was not any 


tithes paid to wood: And although the Statute of a5 E. 3. gives a — 
on 


Browne againſt In 
Hancoke. ä 


bition fo2 timber, pet Underwoods were diſcharged of tithes. See Do⸗ . 4 ce. 
«02 and Student 171. It is expzeſs that Cffovers are not tithable , de- ©" 1. 
cauſe thep are not renewing every year, and it is parcel of the Anheri- 
tance , fo2 to deſtroy all the undetu oods is waſte. And the re is another 
caſe put, where tithes of d had not by thecuſtom been paid, neither 
ought they to be paid in law oz conſcience : But that is not to be intended, 
the conſctence of every particular man, Dawleys Caſe was reſolved fo: 
the Wilde of Suſſax, and Michaelmas 13 lac. Banc. Roy. in the caſe of 
Porter and Dike fo2 tte Wilde of Kent of the ſame pieſcription, reſol- 
ved to he good; And ſo is the common experience that a whole County 
map pzeſcribe ſo, And the reaſon is ſoꝛ that, that by the Common Law 
it was not due, but by the confiveration of Winchelſey Linwood 104. It 
was 02dained to be paid, Foz then the p;elates imputed a great pcfti- 
lence that then u as, fo2 the negligence of paping tithes, and appointed 
tithes of wood, And the Commons we re defirous to have the Statute of 
ſilva. &c, otherwiſe explained than the Clerop declares it, Foz they 
ſap that they ought not to pay tithes of any wood that is of the growth of 
10 pears. Hutton, Wood is tithable in their nature, and then there 
may be a cuſtom to diſcharge them, And the caſe of Harthpenny cannot 
be anſwered ; fo; it he ſues fo2 the penny, a pꝛohibition ſhall not be gran- 
ted, quod conceſſum fuir, Crook and Yelverton. But of things not titha» 
ble, tithes of them cannot be ſued, without alleging a cuſtom. Crooke, 
It is known that Harthpenny is god by pzeſcription : This Caſe fs when 
there is not land belonging to the houſe, ſo that the Parſon is not anſwe- 
red fo2 his tithes anothcr way. But when there ate ten ſervants kept 
foz the maintaining it, Then bythe Law of the land it appears, that 
tithe onght not to de paid; although cuſtom had been alleged it is nothing to 
the purpoſe , as ff a cuſtom is alleged to pap 4 d. foz every acre in dif- 
charge of tithes, and the verdia finds 3 d. noconſultation ſhall be granted. 
And ſo oz wed to fence the ground, oz dy cattel to manure the 
ground: Although cuſtom be alleged there in diſcharge of it, and found 
againſt the party, yet no conſultation ſhall be granted, Hutton, the her: 
bage of barren Cattel is tithab!e , becanſe there is a cuſtom which dic- 
charges thoſe which are fo2 the Cart, And he ſald that the Cuſtom only 
makes that legera tertæ. And he cited Doctoz Graunts Caſe, He libels foz 
tithe of an houſe , and the party bzoucht a pꝛobibition, and alleged mo- 
dus decimandi, 4c. And it was alle ged in arrcft of Judgewent, as houſes 
were not tithable de communi jure, and pct a conſultation was granted. 
And there Cook put this caſe, which J do not remember in the pꝛinted 
bok, that one l{belled fo2 tithes of trees, and cuſfom alleged, and there 
was found no ſuch cuſtom in diſcharge ; yet it was ruled that no cuſtom 
was granted. 


Browne againſt Hancocke. 


Rowne b2ought an action upon the caſe, upon an aſſumpſit againft 
JHancocke, and declares, that whereas the 10. of May, 16 lac. there 
were ſome controverſies between Charls Nichols, and the Bother of the 
Defendant, concerning artetages of rent, and it was deſited that Nichols 
wonld part with his term. And 191. and a cloak and a gelding were offered 
to the lefſee fo2 his term, which he refaſed. Afterwards the Defendant 
in conſtderatton that the Plaintiff would labour with Charles Nichols to 
take the offer , and make an end between them; Aſſumed, that whatſoe- 
ver the Plaintiff undertook fo2 the Detendant, he would periozm, and alſo 
ſave him harmleſe fo2 any thing that he ſhould doe in that buſineſſe: and 
then he ſaid that he pꝛocured Charles Nichols to aſsian his term, and to 


accept the cloak and gelding, which the Defendant did not perfozm , — 
Allo 


nt 
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Brown againſt c 
Hancock 


. 4 a7. Aliſo that the Plaintiff covenanted with Charles Nichols to pertoꝛm the a- 


greement, and obliged Himſelf to that in 50 l. And that afterwards 


Charles Nichols filed a bill of debt foz the money, whereupon be compel- 


led him to pay it, and upon non aſſumpſit picaded it was found fo2 the 
Plaintiff, and thzee things were moved in arrcft of Judgement, which 
Serjeant Barkely anſwered. There uas a covenant to enter into an oblt- 
cation at Michaclmas , and the Plainti ft ſhews that he entred befoze ; 
So he does not perfo:m the conſideration, lot ich he conceived to be a good 
perfo2zmance, Foz if a man be bound to doc an ac, oz pay monep at 
Michaelmas, a payment befo2e is good, H. 7. 17. 2. paſc. It is ſheun that 
an action of Covenant was bzought after; And they ſay, that upon his 
ſhe wing covenant does not lie, but debt: but he ſatd, that the Plaintif 
had his eledion here to have debt oz covenant. As in the Lo2d Cromwels 
caſe, the wozds covenanted pꝛovidt d and agreed, give advantage of a 
condition 02 covenant, It a covenant had been (02 30 l. then debt only 
lpes; But here it is to perfo2m an agreement. MAhirdly that it appears 
within the declaration that th: aadton of the caſe was 6 years beto ze the 
action bought; And ſo by the Statute of 21. Jac, the action does not lye, 
I agree if the cauſe was 6 ycars befo2e ; pet the bzeach was within the 6 
years, and that is the cauſc of adion. 6. rep. 43. In a tovenant, there 
is the deed, and the breach of the covenant, and that is the cauſe of the ad 
jon; And theretoze being matter in Deed, an acco2d with ſatisfagt- 
on is a good plea to it. 13. E. 4. Attaint ts grounded upon matter of re- 
toꝛd, but the lalſe oath is the cauſc offt. Foz that there alſo, accozd is a 
good plea; So in our caſe, the non perfo2mauce by default was not at the 
time limitted , which was beloze the 6 pears: but no action was b2ought 
againſt the Plaintiff, untill within the fix years; And then he is not dam- 
nifyed untill within the ſix pears 5 Rep. 24. Richardſon, Foz the two 
firſt exceptions he agreed with Barkley, as to the third, he ſaid, that there 
can be no action befoze the bꝛeach of the pzomiſe, oꝛ covenant ; But the 
bꝛeach here is befo2e the ſix pears; foꝛ the non perfo2mance ofthe agree- 
ment is a bꝛeach and a bꝛeach is a damnificationn. In one Boughtons caſe, 
the non payment is a da mnffication But all the queſtion here was whether 
that ought to be pleaded but J conceive that it need not;fo2 by the Statute- 
law the action is ta en away. And it being a general law, the court ought ex 
officio to taken notice of it. Foꝛ in that after verdi. it it appearsthat there 
is no cauſe of action, although the verdia be found fo2 the Plaintiff, he ſhall 
never have Judgement, And upon the matter that latches in time amounts 
to a relcaſe in law. the pꝛobiſo cannot ayd you, Fo02 every man ſhall be in 
tended without thoſe diſabilitics:fo2 that, that he would ſhew that he would 
have advantage of it And Crook of the ſame opinion fo2 the rcaſons 
given befoze , and ſaid, that alttonch the Statute took away the 
Common law; pet it is good law, and done ſo2 the caſe of the ſubject , 
and fo2 that ſhall be favoured, as the Statute of limitations in all caſes, 
But he ſaid, the non perloꝛ mance was not a damnification befoze the agi 
on bzought. As if J be bound as fo ſurcty fo2 A. who is bound to ſave 
me harmleſſe ; Although he does not pay it at the day, There is not a 
beach befo2e the arreſt 02 Judgement. Foz by the Judgement, the lands 


and goods are liable; But fo2 the arreſt, his body is troubled,fo2 that now 


the Scrt veners put in ſuch obligations that th ep ſave harmleſſe the party, 
and pay the money at the day; But foz the other matters, in all hc 
agreed, and cited Richardſon and Burroughs Caſe, Where a payment be- 
lo ze the day, was adjudged a payment at the day. Yelvercon, That fs 
not found that there is any ſuf fictent notice given to the Defendant by the 
Plaintiff of the agreement made, which he ought to have, And he a- 
areed in omnibus with Richardſon, and ſaid, that @criveners uſe things, 
ex abundanti, Richardſon, Jt is ſaid, habuit notitiam in the Declaration , 
bat 
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Denne and Sparks 8 $ Holmes againſt 113 
Caſe, before, Chime, before. 

but does not ſay by whom, Pet after verdia it ſhall be intended a good . 4 co. 

notice, And although that Nichols had given the notice, it is ſufficient, . Lg. 

If there be a Leaſe foz pears upon condition, that he doe not aſsign, the 

other accepts the rent of the Afgignee befoze notice, He ſhall not be 

bound by that acceptance befoze notice. But it notice may be p2oved et- 

ther by the Plaintiff, oꝛ by any, although it be by a meer ſtranger; It 

is ſufficient, Yelverton dented that, foz he ſaſv ; That none but p2ivies 

can give the notice of it, as the caſe is, Et ad journatur. 


Denne and Sparks Caſe, 
defore. 


| lone ——— — — and that was the occaſion 
of this will: the revocation is only tryable at the Common Law ; 
in the Spiritual Cent; Foz Adee to the probate of he b das 
; F02 p2obate of the will 
fuit conceſſum ; And he ſatd, that in the caſe befoze , if the will be —— 
voked, the deviſe is good. at the time, and the adminiſtration ſhall be 
granted as of his goods ; fo; the Law will not change the pꝛoperty of the 
refidae, after debts and legacies paid. Crooke, The caſe here is that the 
Teftatoz mates his will of his lands and goods, and deviſes the teſſdue 
of his goods, ut ſupra, to bis wile his Erecutrix , who dies befoze p20- 
bate. Denne ſues to be adminiftratoz , as the goods of the firſt Teſtatoz; 
and alleges revocation ; which becauſe that his Pꝛodoꝛ did not goe and 
ſwear that in fide Magiſtri, ſentence was given againſt him, Upon that 
be appeals, in which there was the ſame Obligation, and afffemed by 
the Dath of his P2ocoz ; Yet ſentence was given againft him; And a 
p ought to be granted fo2 thee reaſons. 

Firſt, Foz that the Well is of Lands and Gods, and the occaſion of 
that tryable here. | 

Sccondly, they offer injuſtice in giving the allegation. 

Thirdly, The Wife here dying befoze the p2obate , the adminiſtration 
onght to be granted as of the goods of the Meſtato2, and not as of the wife, 
And allo they here would info2ce Denne, if he had the a to 
take it cum teſtamento annex. ; Which wall be an admittance by him, 
that there was not any revocation. Richardſon, foz the firff reaſon he a- 
greed, that the revocation ſhall be tryed by the common law. Bat the 
gods here are only in queſtion , and all the uſage and pꝛadite is, that a 
pꝛobtbition ſhall be granted, with a quoad the lands. Foz the ſecond , 
That they will not allow the allegation : It they will not purſue their 
rules and oꝛder of Juſtice ; That is not a cauſe of a P2ohtbition, but ap- 
peal fo2 the third. It is fit that there” ſhall be an oledcion it debts and 
Legacies are owing. But it doth not appearhere that there are any debts 
02 Legacies to te paid; but after Harvey agred with Crook and Yelyerton, 
And a pꝛohibition was granted, 


Holmes againſt Chime , 
before, ' 


» Reſidents were ſhetun, that ſach-a#ſons were hzought , (cil. Hill, 3. 

Car. Elwin againſt Atkins, and Hill, x. Car. Cophin againſt Cophin. 
both in this C autt. Andy Richardſon ſaid , although the makes a 
doubt of it ; yet his opinion was that the actfon would He ; Fo2 ft would 
be a miſerable thing that all things mould be ſhewed p2eciſely ; And fo 
Judgement was gtven ko; the Plaintiff, 
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5 Brown againſt 8 


Hancock 


. 4 car. Allfo that the Plaintiff tovenanted with Charles Nichols to perfoʒm the a- 


com, Kanc, 


greement, and obliged Himſelf to that in 50 l. And that afterwards 


Charles Nichols filed a bill of debt fo2 the money, whereupon be compel- 


led him to pay it, and upon non aſſumpſit p:caved it was found fo2 the 
Plaintiff, and thzee things were moved in arrt ſt ot Judgement, which 
Serjeant Barkely anſwered. There was a covenant to enter into an oblt- 
cation at Michaclmas, and the Plaintiff ſhews that he entred befoze ; 
So he does not pertoꝛm the conſideration, which he conte ved to be a good 
perfozmance, Foz if a man be bound to doe an ad, oz pay money at 
Michaelmas, a payment betoze is good, H. 7. 17. 2. paſc. It ts ſheun that 
an action of Covenant was bzought after ; And they ſay, that upon his 
ſhe wing covenant does not ite, but debt: but he ſatd, that the Plaintiff 
had his eledion here to have debt oz covenant. As in the Lo2d Cromwels 
caſe, the woꝛds covenanted p2ovived and agreed, give advantage of a 
condition 02 covenant, It a covenant had been ſoz 30 l. then debt only 
lpes; But here it is to perfo2m an agreement. Thirdly that it appears 
within the declaration that the action of the caſe was 6 years beto ze the 
action bꝛought; And ſo by the Statute of 21. Jac, the action does not lye, 
J agree if the cauſe was 6 ycars befo2e ; pet the bzeach was within the 65 
years, and that is the cauſc of action, 6. rep. 43. Jnacovenant, there 
is the deed, and the bzeachof the covenant, and that is the cauſe of the aa: 
ion; And thrrefoze being matter in Deed , an acco2d with ſatisfact- 
on is a good plea to it. 13. E. 4. Attaint is grounded upon matter of re- 
toꝛd, but the lalſe oath is the cauſc ołf it. Foꝛ that there alſo, accozd is a 
good plea; So in our caſe, the non perfo2mauce by default was not at the 
time limitted , which was beloze the 6 pears: but no adion was b2ought 
againſt the Plaintiff, untill within the ſix years ; And then he is not dam- 
nifyed untill within the ſix years 5 Rep. 24. Richardſon, Foz the two 
firſt exceptions he agreed with Barkley, as to the third, he ſaid, that there 
can be no action befoze the bꝛeach of the pꝛomiſe, 02 covenant ; But the 
bꝛeach here is befo2e the ſix pears; fo2 the non perfo2zmance ofthe agree- 
ment is a bzeach and a bꝛeach is a damniſicationn. In one Boughtons caſe, 
the non payment is a da mnification But all the queſtion here was whether 
that ought to be pleaded. but I conceive that it need not;fo2 by the Statute⸗ 
law the action is ta en away. And it being a general law, the court ought ex 
officio to taken notice of it. Fo2 in that after verdi it it appearsthat there 
is no cauſe of action, although the verdia be found fo2 the Plaintiff, he ſhall 
never have Judgement, And upon the matter that latches in time amounts 
to a releaſe in law. the pꝛobiſo cannot apd you, F02 every man ſhall be in 
tended without thoſe diſabilitics:fo2 that, that he would ſhew that he would 
have advantage of it And Crook of the ſame opinion fo2 the reaſons 
given befoze , and ſaid , that althongh the Statute took away the 
Common law; pet it is good law, and done ſo2 the caſe of the ſubject , 
and fo2 that ſhall be favoured, as the Statute of limitations in all caſes, 
But he ſaid, the non perloꝛ mance was not a damnification befoze the adi 
on bought. As if J be bound as fo2 ſurety fo2 A. who is bound to ſave 
me harmleſſe ; Although he does not pay it at the day, There is not a 
b:cach befo2e the arreſt 02 Judgement. Foz by the Judgement, the lands 


and goods are liable; But fo2 the arreſt, his body is troubled,fo2 that now 


the Scrt veners put in ſuch obligations that th ey ſave harmleſſe the party, 
and pap the money at the day; But foz the other matters, in all hc 
agreed, and cited Richardſon and Burroughs Caſe, Where a payment be- 
loze the day, was adjudged a payment at the day. Yelvercon, That fs 
not found that there is any ſufficient notice given to the Defendant by the 
Plaintiff of the agreement made, which he ought to have, And he a- 
greed in omnibus with Richardſon, and ſaid, that Scriveners uſe things, 
ex abundanti, Richardſon, Jt is ſaid, ha buit notitiam in the Declaration , 
bat 


Denne and Sparks 8 5 — againſt 
| ime, before. 
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can give the notice of it, as the caſe is, Et ad journatur. 
Denne and Sparks Caſe, 
defore. 


Ichard ſon, If a will be of lands and gods, and that was the occaſion 
of this will: the revocation is only trpable at the Common Law ; 
arr ror 
» F02 o the pꝛobate of the will 
fuit conceſſum ; And he ſatd, that in the caſe befoze , if the will be _ 
voked, the deviſe is good, at the time, and the adminiſtration ſhall be 
granted as of his goods ; fo; the Law will not change the pꝛoperty of the 
refidue, after debts and legacies paid. Crooke, The caſe here is that the 
Teſtatoꝛ mates his will of his lands and goods, and deviſes the reſldue 


of his goods, ut ſupra, to his wile his Executrix , who dies befoze p20- - 


bate. Denne ſues to be adminiftratoz , as the goods of the firſt Tefſfatoz; 
and alleces revocation ; which becauſe that his Pꝛodoꝛ did not goe and 
ſwear that in fide Magiſtri, ſentence was given againſt him, N that 
be appeals, in which there was the ſame Obligation , and a by 
the Dath of his P2ocoz ; Yet ſentence was given againſt him; And a 
pꝛobibition ought to be granted fo2 thzee reaſons. 

Firſt, Foꝛ that the Mill is of Lands and Gods, and the occaſſon of 
that tryable here. | 

Sccondly, they offer injuſtice in giving the allegation. 

Thirdly, The Wife here dying befo2e the pꝛobate, the adminifratfon 
onght to be granted as of the goods of the Teſtato2, and not as of the wife, 
And alſo they here would info:ce Denne, if he had the a to 
take it cum teſtamento annex. ; Which wall be an admittance by him, 
that there was not any revocation. Richardſon, foz the firff reaſon he a- 
greed, that the revocation ſhall be tryed by the common law. But the 
gods here are only in queſtion , and all the uſage and pꝛadice is, that a 
pot tbition ſhall be granted, with a quoad the lands. Fo? the ſecond , 
That they will not allow the allegation ; It they will not purſue theit 
rules and 02der of Juſtice ; That is not a cauſe of a Pꝛohibition, but ap- 
peal fo2 the third. It is fit that there” ſhall be an slecion it debts and 
Lenacies are owing. But it doth not appear here that there are any debts 
02 Legacies to te paid; but after Harvey agtæd with Crook and Yelyerton, 
And a pꝛohibition was granted. 


Holmes againſt Chime , 
before. 


> Reſidents were ſhewn , that ſuch autons were h2ought , (cil. Hill. 3. 
Car, Elwin againſt Atkins, and Hill, . Car. Cophin againſt Cophin. 
both in this © art. Andy Richardſon ſaſd , although the makes a 
doubt of it ; yet his opinion was that the adion would He ; Foz ft would 
be a miſerable thing that all things ſhould be ſhewed pꝛetiſely; And fo 
Judgement was gtven fo the Plaintiff, 
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Port againſt Yates, 


]B = replevinthe caſe was , The Dolendant was known as Bayliff to 
Thomas Kerr, and the land was Copphold land. And 10 Maii. 3 Car. 
When tt was granted by the Lozd of the Pannoz to the wife of Thomas 
Kere, The Plaintiff confeſſes that the Land is Copyhold land, but that 
the L02d granted, 1 Iacob, to Robert Salter in Fu, who had tio dangh- 
ters; the wife of the Plaintiff, and the wife of Thomas Kerr, and dyed 
ſeiſed, and that the land deſcended to them; upon which they demurted. 
Berkely , The firſt grant ſhews that the Defendant was in of all, and 
the deſcent to the wife, but foz the moyety, whereupon the grant of the 
whole is not traverſed noz confeſſed and avoided. And he cited Dyer 
171, Pl. 8. to be the ſame caſe in effec, and ſo ruled» But Hutton Har- 
vey and Crooke held what difference there was between this caſe , and 
the caſe in queſtion. Hutton, the deſcent here which is pleaded, makes 
the ſecond grant vold. But by Richardſon, although that it be avoided, 
Pet it is not confeſſed. And afterwards foz that that upon the whole 


 truthof the matter diſcloſed, It appears that a Copartener cannot di- 


ſtrein the lands of another damage feaſant, and the matter of fozm in 
pleading ought not to be regarded by the Judges, upon the Statute of 21 
Eliz, cap, 5, Judgement was giden foz the Plaintiff; 


Cockett againſt Delayhay, 


C0 bꝛought an action upon the caſe in Briſtow againſt Delahay foz 
ſe woꝛds, Cockett bath forged a deed, and becauſe of that came out 
of his own Country And the Defendant juſtifies that he did fozge a Derd 
in Middieſex of lands in Hartfordſhire, without that that he fpoke in Bri- 
ſtowe, Richardſon ſaid, that that plea was naught, either with traverſe, 
oꝛ wthont the Traverſe. Whereupon Henden altered his plea,( Cl.) 
That he fo2ged a ded of thoſe lands at South Mimms in Middleſex, where 
the lands lie, By vertue of which he juſtified rhe woꝛds at Briſtowe. 
Richardſon, It is 4 good ; fo2 now the other can plead nothing, but 
de injuria ſua propria. And then the tryal ſhall be in Middleſex. And by 
Crooke, if there be a Demurrer, there ſhall be a w2it of inqutry of dama⸗ 
ges iſſue to Briſtowe. 


Iſſue, 


14 the iſſue be not made up, it may be tryed hy P3oviſo,, But it the 
Plaintiff neglec that, there maybe called a non-ſnte upon the toll, fo 
there it ſhall be difcontinued,quod nota. 


Page againſt T ayler, 


Pas- bought an Acton again Tayler as Receiver, c. which was 
found againſt him, xc. And Judgement was given that he ac- 
counted , and befoze the Aavitozs he pleaded that betoze the Action 
bought, there was an arbirement, that he ſhould pay to the Plaintiff 1 l. 
in ſatisfaction of all accounts and demands, which he had pertozmed. 
And it was ruled by the whole Court, that that was not a good plea , in 
diſcharge betoꝛe Audſtozs, but a plea in bar of the account, And by 
Crooke, an acco2d with ſatisfaction may be pleaded in Bar, not in dil⸗ 
charge, Which the Court ſeemed to agree. And by Crooke, It the 
Defendant had any other matter to ſhew on the Declaration befoze Au- 
ditoꝛs, it might be ſhewn, &c, Richardſon, Although that the Arbitra, 
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ment was made, after the action bzought, it ce now be pleaded: bat . 4 co, 


he onght to have dis Andita querela. 
Manninghams caſe. 


In Manninghams cafe, The doubt was this, A conditiort of an cu 

tton made to Manningham , was that he ſhould pay after his death ts 
bis Executo2s after his death 10 l. per annum to the uſe of the Childzen 
of Manningham, And Manningham dyed, and there was no Executoz , 
whether the payment ſhould be to the Adminiſtratoꝛ, and ſo the obligati- 
on fo: fetted. Berkly ſaſd, that it ought to be payed to the Adiadnifrator x 
fo; an Executoz includes an Avminifratoz ; And this monzy is as affets, 
if not to ſatisfie debts, pet to perſoꝛm this caſe which is tiksgai, 5 N. 5. 
12, 26 H. 8. 7. And alfoif a man limit a thing to de done to tis Execu- 
tq2s, that may be done to his Adminiftratozs. So that the nominating 

the Executoꝛ, is not bat an exp2eſſe intention to whom the money ſheil 

paid ( viz, to him 1＋— 2 — And de compares that to 
the caſe of 46. E. 3. 18. A rent upon a condition reſerved to the Execu ; 
= goes to the Admintſtratoꝛs. 15 E. 4. 14. Dy. 309. Cranmers caſe. 


re it ſeemed that ff a leaſe be made to one fo2 life, and after to his 
ecutoꝛs fo years ; that the Erecutozs ſhall not have the term ag al- 
lets, 32. E. 3. A quid juris clamat Firzhard, A Loaſe foz life, co his Exe» 
cutoꝛs fo2 pears in remainder, Leſſee foz life atturns ſaving the term: 
which pz oves that the Execute; had that as pzivy. not as ſtrangers. And 
he cited Chapmans and Daltons caſe, the pzincipall. Wo that the Anfant 
and the Crecuto2s ſhall have the money in right of the teſtatoz : and 
therefo:e it goes to the Adminiſtratoꝛ. 

Secondly The Exetutoz extends to an adminiſttat oz. 8. rep. 1 25. there 
kindes of Executo2s:; and an Adminſſtratoz is an ECxcecuto2 dations. 3 
H. 6. An acton is bzonght againft divers exetutoꝛs by the Statute : when 
ſome appears upon the diſtreſſe, it anſwers, that extends to an Admint- 
ftrato2 although the Statute names only Executo2s, 

Thirdly, It does not appear here that Manningham made not @xecnto2s, 
fo2 it may be that he made Erecuto2s, and that they vyed inteffate 02 be. 
foze pꝛobate. And he cited 18. H. 8. And Shelleyes caſe t. rep. and 33. 
Eliz, If Executo2s dye befo2e pꝛobate. It is in Lawa vying inteflate , 
Richardſon, Here is but meer truſt ; and as it hath been ſaid; It dach 
not appear whether he had made Executo2s oz not, n if he dye, and 
makes Crecuto2s, and they dye befoze pꝛobate. oz refuſe, he dyes ab in- 
reſtato, but hot inteſtate; No2 ſhall it be queſtioned, if the obligation 
had been to pay to Manningham only, oz to him and his Executo2s, But 
it goes to the adminiftratozs. But becanſe that he had ſpecially put 
his Cxccutoz ; TUhether he ought to have the fo2feiture of the obligation, 
02 whether he onght to have the ſum to be annually payed to the Anminj- 
firato2. Berkley,the letters of adminiſtration make mention, that he dyed 
ab inte ſtat o. Atthow, That is matter de hors, but by the declaration it is 
clear that he dyed inteſtate, And the auton bzought by Adminiſtrato: who 
who bad not any cauſe of adion. Secondly, admitt that there was an 
Executo2, and the money payed to him; that is not aſſets; Foz it is 
not the money of Manningham, but taken by him to pay to 4nother. Any 
Richardſon ſafd : If the party had dyed inteſtate , by the Common law, 
the Admintſtratoz is Exetutoꝛ, and all things that were to be perfozmen 
by the Crecuto?, are to be perfozmed by the Avminiſtratoz, There was 
an obligation to A. to pay to the Executo2s of B. It mali be mo2e donds 
ted there: whether it ſhall be payed to the Adminiſtratoz. But the obif- 
gatton here ts to Manningbam himſelf, Now his Crecuto2s comp3ehend 


Avminiſtratozs ; And Needhams caſe — And the 1 


Com. Banc 


1 


— 


— — - 


— — —— ———— : — 


0 
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Com. "Banc, 


Fowlers ) Strange againſt 
Caſe. 8 Atthovve. 


was that the money ſhall be payed to theſe that ſucceed him in his perlo· 


nal Eſtate, Now it was not the intent that it ſhould be loft if he dyed 


WW) without Executozs. Crook an action of debt being bzought againſt an 


+ of Action. And the Court ſeemed to be of the ſame opinion, Sed adjour- 


Executoꝛ upon an obligation; plene adminiſtravic ts pleaded, Then Ad- 
miniftrato2 being included in the woꝛd Epecuto2 , there is a good cauſe 


natur. 
Fowlers Caſe. 


Owler libels foz tithes, and a Y2zobibition was p2ayed upon a Tag- 
geftion that he came to the Church by @ymonp. By the Court, a 
Pꝛohibttion onght to be granted upon a ſurmiſe only, that he came to the 
Church by Symony, Then Henden ewed, That it was found by ver⸗ 
dic in the Kings Bench That he came in by Spmony. And upon ttat 
ver dic there was a decree in the Court of Wards acco2dingly, And then 
the Court inclined to grant a Pꝛohibition. And the Caſe here nas, Chat 
Fowler bring convicted of Spmonp, the Bing p2eſents Glapthorn, who 
was admitted, inftitated, and fndacted ; And afterwards he takes 
another bencfice above the value of 81, by which the other was 
voto. Pet by the aſſent of the Lo2d Windſor Patron, Fowler contt- 
naed poſſeſsion. And by Richardſon, Ye cannot be any wap removed un- 
til laps incurre, 


Strange againſt Atthowe. 


Ir Hamond Strange bꝛought treſpaſs againſt Chriſtopher Atthowe. And 
treſpaſs was done 8 years after, but with a continuando unto the 
time limited by the Statute 21 lac. And by Richardſon the adton is tolls 
by, the Statute, Foz the continuation within the time ; makes the 
Treſpaſs within the time; And it is not like the Caſe in Dyer, 119 
pl. 17. In the turning of a Cock; Jt was adjudged a new diverſion, fo2 it 
was anew action. But here is not a new aa done. Richardſon,thc Statute 
of 21 Tac, may be well pleaded in this diſcharge of that adion. And yon 
ought to commente foz all not done after the time of the limitation within 
the Statute; otherwiſe the Statute ſhould be overth2owed; Foz by that 
means the continando may puniſh a treſpafs done 20 pears paſt, with the 
alleging of a contingando, Hutton 4 Crook of the ſame opinion. Yelverton 
on the contrary, who ſaid, that it was not materal if the Statute was o. 
verthzown. Bat the other Juftices ſaid, it was a good Statute, Crook, 
Suppoſe that pou cannot pꝛove pour continuando, fo2 in treſpaſs. it is not 
requiſite indeed to pꝛove it; Foz it is only put fo2 increaſe of damages. But 
Hitcham ſaid, Now by the Statute the continuando ſhall be pzoved. Then 
by Richardſon, Hutton, and Crook. Bou will make a fraction That the treſ- 
paſs ſhall be partly upon the Statute,and partly upon the Common law. 


It was ruled again acco2ding to that befoze ; That when a Well was 
pꝛobed in the Pꝛerogative Court: The Exccutoz oꝛ Adminifirato2z may 
be cited out of the Dioceſs where he lives to the Pzerogatire Court, 
Becauſe that the Will cannot be executed alibi than where it was p2oven. 
And ſo that is out of the Statute of 23 H. 8. But by Richardſor, Hut- 
ton, and Yelverron, Where a Till is p20vcd in the P2zerogative Court; 
That it ſhall be pꝛobed in the pꝛopet Dioceſs alſo of the Executo2, then it 
map be executed there. Ricn ard ſon ſaid, The pꝛivilege fo2 them of the up. 
per e continued 3o daies after the @eſsion; u here the Parliament of 
the lower Houſe hut fo2 20 daics. And that the p2ivilege extendcd 
to Perſon,Goods and Lands, 


Nortogs 
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Caſe. before. 
1 5 «, 342 Mich. 4 Car. 
Nortons Caſe. Com. Banc, 
Fam, 


12 Nortons Caſe befoze; A Conſultation was granted, becauſe of a 
Cuſtome alleged, and found foz the party. But by Crook and Yelver- 
ton, There are divers P2eſivents, where in that Caſe a n 


was granted, without alleging a Cuſtome. 
T was ruled, That the Defenvant ſhall not have coſts againſt the In · 


Allen againſt Weſtby before, 
fozmer , th'y being found againft the Infozmer, And Brownlow af- n 
firmed that the courſe of the Court is, That upon the Statute the De- 
fendant ſhall never have coſts agatnſt the Jnfozmer; Although Binge 
cited a P2efident to the contrary, 


— = —  — —— 
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Goſſe agaioſt Skipton. 


] N the Court of Requeſts, Goſſe bozrowed mony of the Teſtatoz ot 

Skipton, and gave a term whercof he was poſſcfed, foz five pears, 
to him fo2 ſecurity , by Indenture with a Pꝛoviſo of redemption: And 
che los further in his Bill, that there was a verbal Apgr&@ment between 
them; That it the mony was not patd at the day, the Teftato2 ſhould 
take tic p2ofits growing upon the Land; And if the pzofits amoun- 
ted to the value of the ſum of mony , that then he all have his term a- 
again. And that te reaped the pꝛofits acco2dingly, which well ſatisfted 
him, and yet he continued poſſeſsfon of the term; Which afterwards 
came to Skipton, and is nolv expired. And ſo he pꝛayed that the Defens- 
vant might account foz the p2ofits. And the Defendant moved foz a Mo- 
hibition, Richardſon, Although the truſt is contrary to the Indenture, 
yet ſuch an averment is good, notwithſtanding the Pꝛoriſo. But foz that 
that the Crecutoz ſhall account to none but the King ; and the pears are 
now ſpent. And althouch he occupied the ſame, pet the p2ofits ſhalt 
be Aſſets, And it it hall be received in the Court of Equity, there ſhall 
be a Devaſtavic anainſt the Executoz, And by the whole Court a Pꝛohi⸗ 
bitfoa was granted. 


Rolls apainſt How, 


A Tan arreſted upon a Latitat makes an Obligation to the Sheriff 
with a Condition to appear. And the Queſtion was, if it be good. 
Foz he map make his appearance by his Attozny. Although Hutron 
thought ft was not gad. Fo2 the Law intends that he ts in perſon when 
he is in cuſtodia Mareſcall. And Brownlow ſafd, it was adjudged arco20- 
fnclp , when Pr. Tomkins Bapliff of the liberty of t. Andrew took an 
Obligation in his own name, to2 a perſonal appearance upon a Laticae. 
At an other day Acthowe moved, that the Bond was vold. Foz the Sta- 
tute is general that he ſhall take a Bond fo2 his appearance. And now the 
Sheriff here had taken a Bond foꝛ his p: rſonal appearance, And there he 
might anſwer to the Action by his Attoznep. But that he onght atwates 
to be in cuſtodia Mareſcal, * meant in pꝛoper pcrſon, and he ought 
2 to 
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Barleys 
Caſe. 


Wroth againſt Harvey. 


* — was bought againſt an Infant. and upon default Judgment 
was given againſt the Infant, and there was ſomething aſsigned foz 
erroz, but notwithſtanding Judgement was affirmed as to that, But at- 
terwards an other errour was aſg{gned in the recozd ; Foz that that the 
entry is obtulic ſe per Clerk atturnatum ſuum, and names bim not: 
And lo was the Caſe, where ſuch an one, by Higgius att urnatum 
ſuum obeulit fe; And foz that cauſe naught, And Dyer 93. Becauſe 
in waſte the obtulit is per atturnatum ſuum, and names him, it was 
naught. But Richardſon ſaid upon the firſt obtulit ſe , it ts not requiſite to 
name the Attournep,but upon the ſecond. 


Barleys Caſe, 


Dte, Jt was ſaid by Richardſon, Af a man ſays in tis ſickneſs, I 

give 20 |, to I. S. and does not make Executozs ; Wet 1, S. ſhall re- 
cover againſt him who has the goods, Crook ſatd that, 3 H. 4. That a 
deviſe is void, if a Legacy be given, and no Crecuto2s made. 


Winchcombe againſt Shepard, 


IS an action of the caſe fo2 cutting of the bank of the River,of Charwell, 
by which the water run fozth and downed his meadows, The Defen- 
dant pleads in bar, that one Brooke was ſeiſed of a Pill called Gammons 
Pill , and that there is a certain rivulet betwæn Gamor s ill afozeſaid, 
and Clyftons : And that he and thoſe whoſe Eſtate he dad, in Gamons 
Pill , have aſed time out of mind, c. as often as the ſaty Gammons mill 
ſhould be tutnous, to cut the afo:eſaid bancks of the afozeſaid rivulet. in 
which the Treſpaſs afozeſaty ts ſuppoſed to be done, and to let ont the 
water in old Charwell to repair the n. And he Chews that the mill was 
raſnons, and that he cut as afozcſaid, to repatr ; and the water tun out of 
the fad old Cbarwell, and ſo juſtifies. And there was an exteption ta- 
ken by Atthow to this bar. Foz that that he does not anſwer no2 juſti- 
fles to the place where the Treſpaſs was done : Fo} he ſaid that there is 
quidem Rivulus, which is always to be intended of a ffrange thing, As 
6E,6, Dyer 70, In Treſpaſſe the Defendant ſaid, quod quid I, S. 
granted the part to him ; and afterwards ſaid again, quod quidam !. &. 
ted- And becauſe that he conveys two grants to himſelf by two per⸗ 
ons, ſoz ſo the ſecond quidam ſhall be intended: And it ſhas ruled to be 
nanght. Wee the 33 and 34 Eliz. Debt by Lowe againſt Wotton. Ther 
Defenvant pleavs that a long time after the Obligation was made by 
bimſelf and Baſſett, quod quidam lobannes Baſſett acknowledged a Sta. 
tute to the Dbligoz ; And becauſe that be ſays quidam, which ſhalt be 
intended a ſtrange porſon, itwas no pica, And the debt upon the Obitgatt- 
on is gon by the acknowleging the Statute. Ste 9 ti. 6. 16, 17. In a 
quare itupedit fo2 the King, of the Chauntry of St. Tho, and alleges a 
peſentation, The Defervant ſays, that there is a Chapel of St. Tho- 
mas in the ſame Utillage , and that the Defendant and all his Anceſto2s 
babe ben Patrons of the ſame Church. Jt was held no plea, fo2 there 
is no anſwer to the title made by the King ; Foz it ſhall be intended of a. 
nother Chapel. But here becauſe that he ſaid virtute cu jus, he cut the 
fs 


lenkins's 8 F Keene agatatt | ny 
Caſe, Cox; 

aſozeſato banks of the ribulet afozeſaid, in quo tranſgreſũi » predict, ficri iich. 4 car. 

ſupponitur. A ſufficient anſwer was made to the ſame place ; ſo rulsd . 1. 

by the opinton of all the Juſtices, Bat it was objected, that this barre WWW 

was not good upon the matter; Foz although he mipht tot it out , yet 


he ought not to dzown any ground, But becauſe that the fault was in 
the banks of old Charwell , Be 


ought to be purſued ; But foz the overfiowing attet the letting out, It was 
by all held, that it is not pnniſhable. 


lIenkins's Caſe. 


"me Tenkins as heit to la hn Ienkins b2ought ertout upon a Judges ! {iv 2% 
ment, given upon an indictment upon-the Statute of 1 Eliz. of Re- 
cuſancy, and aſsigns this erro2 ; Foz that the Indiament was contra 
formam Statut. edit. 23 Ian. 1 Eliz, Where the Parliament began 25 lun, 
And fo? that it was held erroneous. 4 Eliz, Dyer 403. Dther matter was 
alleged, foz that that the Statute is, that it ſhall be: taken defoze Juſtices 
of the Peace, oz Gaol delivery, The Andiament was befoze the ane, any 
the conviction befoze another: But that was thought a ſmall matter, 
And it was beld by the Juſtices that the heit might da te a w3it of Erroz 
upon ſuch a Judgement, As upon execution of x Statute, after the veath 
of his father. It was objcced that he bought etroʒ as heit, but does not 
ſhew how he is heir. But nothing is anſwered to t hat. 


Keene againſt Cox, 


N an action upon the caſe bzoaght by Keeae-, te ſaying , He is 
talſly forſworn before the Iuſtices of Aſeize betten A. and B. Abs 
judged that it lies. 
Mercer & Us, againſt Cardock & Ux. 


Mare & Ux. ought debt againſt Cardock and his Wife as Avmi- 
niſtrato:s ot one Tox, And upon plene adminiſtr. pleaded : The 
Plaintiff replies, that they hav aſſetts to ſatiofie the afozeſatv Defen- 
dant, ( whereas it ſhouly have been Plaintiff. ) And becauſe that it was 
but the misp3iſlon of the Clark, It was held that it might be mende, 
the recozd now being bzought befoze them by errourt, 


Calthrop agaiaſt Allen, 


I Debt the vemand was of 19 |. 17 . and declares upon te ſpveral 
contrags , and ſhewsthe certainty upon every of them, which being 
caſt up amounted to 20s. mo2e than was demande. And becauſs that he 
does not ew how he was ſatiofied of the remnant, At was held, quod 


nihil cap. 
Goodridges Caſe, 


A2 Indictment of Purder was bzought againſt Goodridge , and this 
exception was taken, becaaſe tyat the Indiament was: That the 
ſaid Francis who was murdered ſuch a day apud quondam Down, _ 

E 


Nich. 4. car. to put in bapl which is good enongb. It was ruled, that Judgement ould 


—— —ä— — t2— 


cem. Bexc, he entred foz the Plaintiff, it cauſe was not ſbe wed within two 2 dates. 


And Bents Caſe and Hoptons were adjudged accozdingly, See 30 Ul. 
tot. 126+ In the Caſe of a Sheriff there. 


Wroth againſt Harvey. 


Diver was bought againſt an Infant, and upon default Judgment 
was given againſt the Infant, and there was ſomething alsigned foz 
erro2, but notwithſtanding Judgement was affirmed as to that, But af- 
terwards an other errour was aſs{gned in the recozd ; Foz that that the 
entry is obtulic ſe per Clerk atturnatum ſuum, and names him not : 
And fo was the Caſe, where ſuch an one, by Higgius att urnatum 
ſuum obculit fe ; And foz that cauſe naught, And Dyer 93. Becauſe 
in waſte the obtulic is per atturnatum ſuum, and names him; it was 
naught, But Richardſon ſaid upon the firſt obtulit ſe , it is not requiſite to 
name the Attournep,but upon the ſecond. 


Barleys Caſe, 


Ote, It was ſaid by Richardſon, Af a man ſays in tis ſickneſs, I 

give 20 l. to I. S. and does not make Crecutozs ; Wet J. S. ſhall re- 
cover againft him who has the goods, Crook ſatd that, 3 H. 4. That a 
deviſe is void, ifa Legacy be given, and no Crecuto:zs made. 


Winchcombe againſt Shepard, 


] Þ an action of the caſe to: cutting of the bank of the Rider, of Charwell, 
by which the water run fozth and dꝛowned his meadows, The Defen- 
dant pleads in bar, that one Brooke was ſeiſed of a ii called Gammons 
Pill , and that there is a certain rivulet between Gamor s Pill afo:eſato, 
and Clyftons : And that he and thoſe whoſe Eſtate he dad, in Gamons 
in, have aſed time out of mind, c. as often as the ſaid Gammons mill 
ſhould be ratnous, to cut the afozeſaid bancks of the afozeſatd rivulet. in 
which the Treſpaſs afozeſato ts ſuppoſed to be done, and to let ont the 
water in old Charwelt to repair the ml. And he Chews that the mill was 
tuinona, and that he cut, as atome ſaid, to repatr ; and the water run out of 
the fuld old Cbarwell, and ſo juſtifies, And there was an cxception ta- 
ken by Atthow to this bar. Foz that that he does not anſwer no2 juſti. 
fles to the place where the Treſpaſs was done : Fo} he ſaid that there is 
quidem Rivulus, which is always to be intended of a ſtrange thing, As 
6E,6, Dyer 70, In Treſpaſſe the Defendant ſaid, quod quidam I, S. 
granted the part to him; and afterwards ſato again, quod quidam J. &. 
* And becauſe that he conveys two grants to himſelf by two per- 
ons, ſoz ſo the ſecond quidam ſhall be intended: And it ſhas ruled to be 
nanght. Dee the 3; and 34 Eliz. Debt by Lowe againſt Wotton. Thr 
Defendant pleavs that a time after the Obligation was made by 
bimſelf and Baſſett, quod quidam Iohannes Baſſett acknowledged a Sta. 
tute to the Dbligoz ; And becauſe that be ſays quidam, which ſhall be 
intended a ſtrange porſon, itwas no pica, And the debt upon the Obitgatt- 
on is gon by the acknowleging the Statute, Ste 9 ti. 6. 16, 17. In a 
quare impedit fo2 the King, of the Chauntry of St. Tho, and alleges a 
peſentation, The Defervant ſays, that there is a Chapel of St. Tho- 
mas in the ſame Uiftlage, and that the Defendant and all his Anceſto2s 
have ben Patrons of the ſame Church. Jt was held no plea, foz there 
ts no anſwer to the title made by the King ; Fon it ſhall be intended of a« 
nother Chapel. But here becauſe that he ſaid virtute cu jus, he cut the 
As 
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aſozeſato banks of the rivulet afozeſaid, in quo cranſpreſii v predic, fieri ich. 4 car, 
ſupponitur. A ſufficient anſwer was made to the ſame place ; ſv ruled ©” . 
by the opinton of all the Juſtices, But it was objecen, that this barre 
was not good upon the matter; Foz although he mipht let it out , yet 
he ought not to dzown any ground, But becauſe that the aulit was 
the banks of old Charwell , Be is not puniſhable foz that latfull Ac 
which he had done. Otherwiſe if not pzeſcription, 6 E. 4,6, If 
have a pond, J cannot ſo let it out ſhall ſurround the ground of mp 
nefqhbour. Another exception was fo2 not purſuing the pzeſcrip- 
tion; Foz he does not ſhew that the plate, where the cutting was alle» 
ged, was between them two mills, whereof he makes mention; Bet ad · 
judged contra querentem, And afterwards, this judgement was rever- 
ſed by errour ; becauſe he had made dis preſtription local, and that 
ought to be purſued ; But foz the overflowing after the letting out, It was 
by all held, that it is not pnniſhable. 


lenkim“ Cale. 


1 Tenkins as heit to la hn Ienkins bzought errout upon a Judge⸗- 2% 
ment, given upon an india ment upon te Statute of 1 Eliz. of Re- 

cuſancy, and aſsigns this erro2 ; Foz that the Indiament was contra 

formam Statut. edit. 23 Ian. 1 Eliz, Where the Parliament began 25 lan, 

And fo2 that it was held erroneous. 3 Eliz, Dyer 403, Otdet matter was 

alleged, foz that that the Statute is. that it te taken befoze Juſtices 

of tho Peace, 02 Gaol delivery, The Andiament was befoze the one, and 
the conviction befoze another: But that was thounht a ſmall matter, 
And it was beld by the Juſtices that the heir might da de a wait of Erroz 
upon ſuch a Judgement, As upon execution of x Statute, after the veath 
of his father. It was objcced that he bzought eto as heit, but does not 
ſhew how he is heir. But nothing is anſwered to that, 


Keene agaiaſt Cox. 
N an action upon the caſe bzonght by Keeae, fe ſaying , He is 


talſly forſworn before the Iuſtices of Aſzize h:tween A. aud B. Atv 
judged that it lies. 


Mercer & Us, againſt Cardock & Ux. 


Mi & Ux. ought debt againſt Cardock and his Wife as Avmi- 
niſtr atoꝛs ot one Tox, And upon plene adminiſtr. pleaded : The 
Plaintiff ri piies, that they hav aſſets to ſatiofie the afo2eſatv 
dant, (whereas tt ſhouly have been Plaintiff. ) And becauſe that it was 
but the misp2iflon of the Clark , It was held that it might be endes, 
the tecoꝛd now being bzought befoze them by ertout. 


Calchrop agaiaſt Allen, 


I Debt the veman was of 19 |. 17 s, and declares upon te ſpveral 
contracts , and ſhews the certainty upon every of them, which being 
caſt ap amounted to 20s. mo2e than was demande d. And becauſs that he 
does not he w how he was ſatiofted of the remnant, It was held, quod 


nitil cap. 
Goodridges Caſe, 


A® Indictment of Purder was bzought again Goodridge , and this 
exception was taken, becaaſe tyat the Indiamemt was: That the 
ſaid Francis who was murdered ſuch a day apud quondam Down, _ 

eln 
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Braces The Marquels of V Vinche- 
Caſe. ſters C alc. 


«> 7 91 + 9 
Let 190 UH cem. Banc. 


25 69 44004 


Mich. 4 car, Weſtmen Downe in the County of Hampton, inſultum fecit, & quod idi> 


dem habuir & tenuit quoddam gladium in his right hand, & prædict. Franc. 
percuffic, and does not ſap ibidem peccuſiic ; And therfo2e naught : Foz it is 
not of neceſsitp to be intended, that the pertuſston was at the ſame place. 
Alſo he ſaid, whereof inſranter obiit, that is no certainty, but by argu- 
ment that he died in the ſame place. And foz theſe faults, and becauſe 
ft was Body fo: Body. It r oh that the Indiament was finſuf- 


ent. 


Braces Caſe. 


If a Feme ſole Executrix of a term, mary him in the Reverſfion, an» 
dies, the term is not dzowned, but the Adminiſtration of it hall be com- 
mitted, Otherwiſe perhaps if ſhe had purchaſed the Reverſion ; And it 
was the Caſe of one Owen, That if the Debtee mary the D:btoz ; That 
the Debt ts not gone, but the Adminiſtratozs of the Feme ſhall have 


* 


1 The Marqueis of Wincheſters 
Caſe. 

T. Parqueſs of Wincheſter pzayed a P2ohibition, and the ſur mile 

was, that whereas the late Parqueſs his Father had made the th er 
Lamberts his Executozs, which were his Baſtards, He alſo deviſed that 
they would ſell as much of his Lands as ſhonld amount to 100000 l. and 
does not limit any imployment of the mony inde proveniente, And alſo 
that whereas by the Statate of 34 H. a man de non ſan memori is un- 
able to make a Will of his Land, And that the Parqueſs at the time of 
the making of the N Util}, was not of ſan memori, And it was held by 
the Court, that although Land be not a teſtamentoꝛy thing whereof the 
Spiritual Court ought to intermeddle with. Vet being conſopned in the 
Will with the Goods, they cannot do any thing with the one, without 
the other. Therefozea Pꝛohibition ſhall be granted. Becauſe that fo: the 
nom compos mentis, it is mo2c fit to be tryed in our Law. And it cauſe 
be, a Conſul tation ſhall be granted fo2 part ( (cil. ) his Gaods again, Au» 
ſuch a Pꝛohibttion was in Caſe of Lloyd againſt Lloyd. 


Munday againſt Martin 


-Unday bzought an Action upon the Caſe againſt Martin. And de⸗ 
flares, That whereas at the requeſt of the Defendant in N vem- 
ber, delivered to him and his Father, 30 Kerſcys fo2 which the Dzfenvant 
aflumed to pay 40 l. to the Plaintiff ; The one half in hand, and the other 
half a year after, Upon : non ſſumpſit pleaded, It was found by ver- 
dic, that the delivery was made to the Defendant in Auguſt 3 1 next be- 
foze the November mentioned in the Declaration. The Queſtton if that 
will maintain the count 02 not. Ward, That it will, fo: the delivery in 
Auguſt, tu the delbery in November. As upon payment of mon upon 
an Dhligation beto ze the day, ts a payment at the day, And then it he 
does not pay it within a year after November, he does not pay it with a 
pear afterAugulr,Richardion on the contrary, Fo2 that cannot he intended 
the ſame p2omiſe. Fo2 upon ſuch a variance the Defendant may wane 
bis Law. And ſo it is it a man declares upon Debt of one day, and the 
Deed bears date at an other day. Alſo it is, that the delivery was to the 
Defendant and his Father, and it ts found thatjt was to him only. 0 
that that cannot be intended to be the ſame Conſideration : Upon another 


Cauſe upon the Declaration he cannot have Judgement. Foz it is in con- 
ider ation 


—— — — 
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Sir Iohn Spencer x2 Luveied againſt 1 
gaintt Scroggs. Owen. 


@2cration, quod del:beralset which is in the Dieter tence, and therefo2& ich. 4 cor.” 
naught, As 10 Elz. Dyer 272. In conſideratton that he was bayl foz his - com, Bone. 
Servant, th: Detendant aſſumed, Not good. 37, 38 Eliz. Between Ge- Fae 
reny and Goceman, in Conſideration quod dediis: t dus, &c, he pzomt. 
fed to pay 101, at the dap of his mariage, Þ2ld no Conſtaeration. 
Crook, To the Caſe of the variance of the date contained in the Deed, 
There it vartes from that which is his warrant. And the date in Novem- 
ber cannot be the date in Auguſt; Noz on the contrary, The delivery 
raiſes the Conſideration, and the time is not material as to the Delibera!- 
ſer. It was one Warthingtors Caſe, That where in conſideration that 
por ou will and my bayl, J will ſave pou harmleſs. A good Conſideration, 
utton , Foz the delivery, the time of the contract is not materially ne 
cefſary to be ſhewn fo2 certain; But the day of the payment ought 
not to be miſtaken, as it is here; Fo? it the delivery was in November, 
the payment ought to be in November too, But it appears by verdia, 
That the delivery was in Auguſt, And then ſo the payment ought to be. 
And then conſequently the day of payment is miſtaken. Yelverror, The 
P'aiatiff cannot have Judgement, Foz then he might charge the Defen- 
dant again, upon a delivery in Auguſt, Atthowe, If upon an Obligation 
the mony be paid bifoze the day of payment, Jt is a payment at 
the day, if the Obligee dies not in the mean time. But J do think 
tiat if be dies befo:c, that payment cannot be pleaded in an at- 
on of Debt bzought by the Crecutozs againſt kim. Sed adjour- 


natur. 


Sir Iohn Spencer againſ} 
Scroggs. 


Ir lohn Spencer b2ought Debt againſt Scroggs who pleads per minas, 

The Venire fac, was returned, and the Juro2s appear; And the Ar- 
rap was challenged by the Defendant fo2 Coſinage between the Sheriff 
and the Platatiff, TUhereupon a new Venire fac. was awarded to four 
Co zoners who return the Venire tac. and ſubſcribe A. B. C. D. Coronato- 
res. And in the Hibeas corpus A. B. C. D. only; And Judgement was 
given; And upon that Erroz; It was argued, that does not lye. Firſt, 
Foz that it is aided by the Statute of i 8 Eliz, That no Judgement ſhall be 
reverſed after Judgement fo2 an inſufficient return. Alſo as it appears 
by 8 H. 6. Such a Return at the Common law, made by the Sheriff, 
ſhall be good, although he was not called Sheriff. But that Law was 
attet wards changed, And only Sheriffs, and Bapliffs of Franchiſes 
was p2ovided fo, By which Cozoners were not in. Hutton, The Sta- 
tute of 18 Elx. extends to inſufficient matter of the Return; But does 
not intend to toll the Statute of Vork. Ye ſaid alſo; that he thought 
it was not requiſite at the Common law, foz the Sheriff to put 
his name of MOffice upon the back of the Trit, But 
he demanded how it might appear , that they are Cozoners, if they 
are not named ſo, Crook, Jt hath been adjudged that, Co- 
roners ought to put their name of Office; And their names 
are parcel of the Return, So that vefeaive inſuffictenty is te- 
medied by the Statute of 18Eliz. Richardſon, Withont putting their 
names, it does not appear that they are Cozoners. 


Luvered arainſt Owen, 


HE declares upon the Statute of E. 6. (oz tithes; and an exception 
was taken. Foz that, that it was ſaſd tam dom. rege quam * 
abe 


* 


pro ie ipſo. But it was affirm'd to be good, Fo: 


Harding againſt Hutchinſon againfl 
Turpin, 8 } Cheſter. 


Hatton, It an Acton be bzought upon the Statute de ſcandals 

; The Plainti# may declare tam pro domiao Rege quam pre 

; i upon the Statute of Bae and Crp. At was objected, tha 

Tomlins Caſe was adjudged to the contrary. But that Caſe was, 

that he demanded in this manner, and the Statate when it 

ſaps, that he fozfeſt, ft mall be intended to bum who had the loſs. 

s it could not be demanded oz the King. And at length it was avjud- 
ged, that the Declaration was good. 


Harding againſt Turpia, 
was agr&@d by Hutton, Jf a Copyholder makes a leaſe fo; pears, ts 


commence at Michaclaus ; ft is a fozfeiture pzeſontly , None gan- 
ſafd it. 


Hutchinſon apainſt Cheſter, 


————ů — Cheſter , And veclares 
how the Plaintiff was in doing of certain buſinefle foz the Defca- 
vant, The JDefendant ſaid to him, Do it, and I repay you whatſocver 
you lay our, And dhe that he hav expended 41, and does not ſhewts 
certain und particular circa quid. And foz that cauſe it was hel» 


* 


Read agirinſf Eaglefield. 
1 N debt by Read againſt Eaglefield, and others, who were Sheriffs of Bri- 


ſtowe: Thecaſe being that they being @bertffs, took the Platatiff by a 
Capias ad ſatisfaciend, and detainedhim in pꝛiſon, untill the party De- 
fenvant, and now Plaintiff patd the money to the @herfff, It was bely 
that that was contrarp to his warranty, which is ira quod habear denari- 
os hic in curia. And fo2 that he dis not ſo, he is chargeable to bim that 
was in Execution, | 


Stone agaialt Walſiagham. 


—— libels againſt Walſingham in the ſpiritual Court , and he plcads 
agreement, that fo; five pears, he ought not to ſet fozth his tithcs 
but to pay foz them 6 5-8 d. npon which matter a p2ohibitton as granten. 
Richardſon, pou ought uot to have a prohibition, A leaſe fo2 tithes 
ought to be by deed; but by wap of contrad it is good foz a prar only 
without deen. Upon the Book M. 26 H. 6. But fo2 403 5 pars by p&- 
rol, Such an agreement is not good. Richardion , Pap a Parſon bargais 
and ſell his tithes happening 4 pears after by parols. Yelverton, It had 
been ſo adjudged in many Caſes in the Kings Bench , and the difference 
ts, where it is by wap of demrtſe, and where by diſcharge, Hutton, The 
reaſon why it is good foz pears is, fo: that that the contran moves ſeve- 
rally. Bat by wap of deaaiſe between Parſon and Parichtoner it is not 
good. And Weſton and Biggs caſe , where it was reſolved, If there 
was an agrement made between Parfon and Pariſhfoner fo2 diſcharge 
fo2 tithes, fo; years , it was good without derd: otherwiſe if it be fox 
life. Davenport, not. Richardſon, Then foz moze than a pear that 
contrac is void: And pou cannot bargain and ſell the p:ofits of breaſts 
which a man hath not in his poſſeſsion now ; but to; thoſe which he hath 
in his polleſs{on, he map ſell any p3vfits, Qnod conceſſum. 


Lic as 


Litman againſt 4 5 Middleton againſt dir 
Welt. 


- = 


123 


Intr. 4 Car, rot. 670, or $70, 
Litman againſt Weſt. 


Itman bꝛought an action upon the caſe againſt Weſt oz wo2ds. An 

he declared, he being an Attourne p, c. and colloquio habito between 
them concerning his office. The Defendant ſpoke theſe wozds. He is a 
Coꝛener, and hath cozened me of 20s; And Scrjcant Henden objeced, 
that the woꝛ ds were not actionable, Foz that, that they are too general, 
And although they hav Communication of his Office, As Attozny. Pet 
when the wozds were general, and might be applyed as well to bther 
things as ſuch as touch his place ; pet foz that, xc. As if one ſaysof an 
Attozaep , T hou arta Common Barrettor. Js not actionable. And it 
was adjavged where one ſaid to a Wheelerfght, Thou art a Couſener and 
haſt couſened me of a pair of Wheeles, Js not auionable. And Sit 
Wil, Fleetwoods Caſe. One ſaid of him, He is a Couſener, and hath con- 
ſened me in entring the Kings Accounts, Wo here he might conſen him of 
209, twenty ways and not as Attozny, Richardſon ſaid, the wozds 
were actionable. Some words ſpoken of ſome men would bear an 
Aion , although the ſame wo2vs ſpoken of another would not. As the 


Mich, Ac. 
Com, Nac. 


Caſe of an Attozny eſpetia lp. as the Caſe is laſd here: And he had ſpo- 


ken of him as an Attozny. Then it ought to be taken that he was a Cou- 
ſener in his pzofeſsion. If one ſafd of an Attoznp , Thou art a Couſener, 
and haſt delivered couſening Bills, &c, Af it had been laid here that he hav 
been an Attozny foz the Defendant. It would be actionable. And this 
Caſc is moze ſtrong than Birchleys Caſe in Coo. lib. 4. One ſaid of 
Chomely Reco2der of London, That he could not hear but of one ſide of 
his head, And that was adjudged adtonable. And that being ſpoken of 
an Attozney there, it would bear an Aaton, One ſaid in the No2th 
Country, That one was a Daffidowndilly, and adjudged adtonable, 
Becauſe that the woꝛd there uſed expꝛeſſes an Ambiderter, being a flow- 
er of party colour. Hutton ſatd, That the adton would lye. In one 
Gardleys Caſe, who was an Attoznuy, One ſatd of him, he was his Attoz» 
ny, and he had couſened him. o of a Goldimith. Thou haſt couſened 
me, and fold me a Saphire for a Diamond, Theſe won vs are not adtonable, 
becauſc that the Goldſmith himſelf might be deceived in the tone. And 
here theſe words ſpoken of an Attozny, canmot be otherwiſe but 
to diſgrace him in his pzofeſsfon. An adton in the Kings Bench, Thou 
art a coulening Knave Coroner , aud adjudgedacionable. One ſaid of a 
Lawyer, He hath no more Law than: an Horſe, an adton lies: foz both 
are applyed to his pzofeſsfon. Yelverton agreed, that the Jury had found 
that the wo2 ds were ſpoken of him as Attozny; Foz they have found tbe 
woꝛds in the Kings Bench, The Caſe was, An IAnne-keeper, and an 0» 
ther were in communication and he ſafd to him, No man comes to thy 
Houſe , but thou couſeneſt him. And adjudged actionable. And ſo Judge 
ment was given fo2 the Plaintiff, 


Middleton againſt Sir Iohn 
Shelly. 


M 1ddſeton recovers in Debt againſt wir lohn Shelly, and had Exe⸗ 
cution. And afterwards Sir lohn purchaſes the Land of the Plain- 
tiff, And long after the Erecatfon — — and that land er» 
tended. But befo2e Livery by any, the Plaintiff dies; pet the Sheriff 
returns that he delfvered the Land. Hutton, We will not credit that 
is dead, But you bzing a Writ — erro3, Velrerton agreev, The r 
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"2 124 Coventries 15 : The King againſt the Arch. 
Caſe, 2 ; bilhop of Canterb. &c, 


Tisch. 4 ar, turn of the Sheriff. Richardſon the retarn of the Sheriff does not pꝛeju- 
com. Banc, g ite a third perſon although it concludes the partics, And if the Ex ecu- 
LOVIN) tion was made, if the party b2zings an E jectione firm, Whatſoever the 
Sheriff returnes, bis pzoceedings ought to be pzoved legal. See if the 
Shertff deliver polleſsion where the partie is dead, if any thing lies: It 
was urged to have a wit of reftitation, But where the Sheriff gives 

palſoſsien contrary to the rule of the Court, 


Coventries caſe, 


1 K Coventries cafe befsze, Aſhley bzought a Copy of the ſentence given 
in the high commiſs ion Court: which was, that the parties ſhall be ex- 
and be fined 30 l. and {mpziſoned, Whereupon he p2zaped 
a pzohibitton, Richardſon Ifthep had gone but to excommuntcation ttep 
had been well. Velverton Juffice, they have power by fine , and imp: iſon- 
ment in ſome caſes ; but here where the party grie ved may be fined at, 
Common law, not. Foz if the party be fined in tte high Commilſsion 
and be afterwards indicted c. de cannot plcad this. But e converſo if he 
be indidend, and afterwards ſued there, he map plead that in the high 
commeſsion Court. Richardſon, they that deny their power to fine and 
imp2iſon , ſay that thep map ſo pzocced only in two caſes ( ſci). ) of He: 
rely, and and incontinency of Prieſts: which ts alſo by the Statute of 8. 
H. 3. 7. But cccleſiaftical cenſure by excommunication is moze grand, if 
it were ſo regarded. And they may enjoyn penance, and put the party 
in p2ziſon antil he does it. But beto:e he granted a pꝛohibition he would 
have the parties p2eſent. Harvey, They in the high commiſsion Eftreat 
their pzeſentments , and then the pzoſecuto; ſhall have the third part in 
ſuch unreaſonable fines. Which onght not to be permitted by as, 4c. 


Bramſton the Law at frſt gave them power to fine and impꝛiſon, in 
caſes which were not fineable befoze by the Common law, to ſtrengthen 
their jurigdicion, But that was fincable befoze. But afterwards x 
pzohtbition was granted as to the fine, but not fo2 the impꝛiſonment; 
But foz that he ought to have his habeas corpus. 


The King — the Archbiſhop of Canterbury, 
and as Pruſt Clark intratur, 
erin, 4, Car. 


18 King bzought a quare impedit againſt the Biſhop of Canterbury, 
and Thomas Pruſt,foz the adbvowſon of the Church of Iſlinſtock, in the 
County of Southton, and recited the Statute of pluralityes ; and after- 
wards declared that the Parqueſs of Wincheſter was ſeiſed of the Redory, 
to which the Advowſon of the Wicarege belonged : and that he made a 
leaſe of it to Sr. Auſtine Mayn ; Me pꝛeſents John Shelton Clark 1 2. Jac, 
and the Wicarcge was above the value of 81, And Shelton 15 Jac, took 
the Uicarege of Holcumbernel,which was with the cure of Soules,alſo by 
which the firſt became void, and ſo remained until 3. Car. And being void 
the King pzeſentsto it, and was diſturbed, The Archbiſhop clatmey 
nothing but as Petrapolitan, during the vacancie of the Biſhop of Win- 
cheſter, And Pruſt pleads in bar, that he is Parſon imparſonee from 
the p:oſentation of Foyle , who confeſt the @tatute , and the Demiſe oz 
pears from the pzeſentation of Shelron +: and that he took a ſecond bene- 
fice with the care, But he ſaid that he continued poſſeſston as Incumbent, 
and then pleads the generall pardon of 21. Jac, a quare impedit is not ex- 
cepted out of it, And that Shelton continued poſſeſsion after the Parlia- 
ment, and the reſigns to Foyle and pzeſents him, Pruſt replyes and con- 

fefles 
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lelles the pardon, but that there is an exception of all titles and adtous N %. 4 
ol quare imped , other than ſuch titles and actions of quare impedit, ag com, #-xc 
is Pajeſty hath oz may have by reaſon of laps incurred above tee 
ycars paſt fo2 02 concerning any benefice 02 Ceccleftaftical living is, 02 at 
the laſt day of the Seſston of this Parliament, ſhall be in actual po 
by the p2cſcntation of any Patron, oꝛ collation of any 02dinary, Upon 
11 hich it was demurred. Atthowe fo2 the Plaintif, Chat Shelroo bere is 
incumbent in poſſeſsion by pzeſentation oz Collation by By the 
Stat, the pꝛeſentatton x induction of that is void. In Co0.41,51, There ts 
in Hollands caſe, a difference between voldance by ac of Parlfament, and 
void byCccleſiaſtical Law. Fo befo2e the Statute,by the taking of the ſc- 
cond benefice,the firſt Church was void. But not ſo that the lapps incurrev 
upon tt. Greens Caſe, It theBiſhop collate beſoꝛe the 6 months incurre,the 
C ollatee ts JIncumbent,but the Patron may pzeſent at any time after,fo3 
that fills the Church, but not againſt the Patron, and hinders that no 
laps may fncurre to anotter. In Sir Heorie Gawdies caſe fo2 the Charch 
of Walſocken, The Church there became vold, and within 14 days after , 
The King pzeſented one to ft jure prerogativ. ſuz, The pꝛeſentee conti- 
nues poſſeſsjon above 30 years , and then the Manno: and the Avbowſon 
came ta Sir Henry Gawdy , the Church is void, and the King pzeſents 
again, and was diſturbed by SirHenry, Foz that the King bzought a 
Quare impedit. And adjudged that the pzcſentation of the King within 
the ſix moneths, was not an uſurpation. But if he had pzeſented in his 
own right, there ſhould have been an aſurpation, When a title by laps 
is in the King, if any p2eſent, the King may remove him during his lite, 
by Quare impedit. All this appears dy Bukervills caſe; but if the In- 
cumbent die, the term of the King is gone; but if he reſign not, but the 
King may p2eſent during the life of the Incumbent , And that was a 
grand fnconreniency, that after ſo long poſſeſsion in that wanner the In- 
cumbcnt may be removed by the King. And fo2 that purpoſe was the 
Statute in the firſt clauſe of the cxception made. That the King in- 
tended to pardon, it would be a wzong to him, and an exception ought 
to be of the ſame nature. The taking of the ſecond benefice, is not a tozt, 
and thereto2e & title of the Quare impedit accrewed to the King. foz 
the plnralities, the wo2ds of the Statute are, that it ſhall be doid, as if he 
was naturally dead, and therefoze it is meetliy and actually void, Af a 
man takes a ſecond benefice and dies, iſſue ought to bs taken whether the 
firſt vacabir per mortem. And it was found that, not; oꝛ it was ſold 
befo2e the death of the Incumbent, Velverton It de the ſecond be- 
nefice, pet he might have the tithes of the firfft, And are wozos 
in the Statute, which wall be conſtrued moze beneficially tos the 
ſubica. 


Pinſons Caſe, 


Inſon was collated, inſtituted and inducted by the Biſhop of Exceter's 

Patron, Docto2 Hall. The Biſhop collates another petending that 
the firſt Incumbent had taken a ſecond benefice, whereupon bhe firft was 
void, oz revera the the firſt Ancumbent had a vifpenſation. Any not- 
withſtanding that the Biſhop ſequeſters the benefice; Upon diſcovery 
whercot to the Court, a pꝛohibition was granted. ; 


Nibil, | 
— — 1 —— of Covenant , pro licentia concordan- 
di ſecundum conſuetudinem antiquam, only 6c. 8 d. ought to be 
ever paid fo2 the poſs fine, which is in caſs of the Lo2d Keeper, and ſome 0- 


ther who ate excuſed of a Fine, pro licentia concordandi. 
82 Bragge 


126 Bragge and Briſtowes Corporation 
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Mich. 4 Car. 
— — Bragge and Briſtowes Caſe, 


12 was agreed by the Court, that where there was a ditference be- 
tween one, and another who had martted his daughter, which viffe- 
rence was referredto a friend to compound. And he ozdered that the 
Father and the on to enter into a bond to pay ſo much to the Daughter; 
And afterwards the Son pꝛomiſes to do it: That here might be a ſuffict- 
ent conſideration between Father and Son foz the making of that pz0- 
miſe. 


Corporation Court. 


JT was agreed by all the Juſtices, that in a Cozporation, Af the De- 
fendant pleads a fozein plea , which is collateral. As if he be ſued in 
debt upon an Obligation, and he pleades a releaſe made in a place out of 
the Jurtsviction of this Court, it ought not to be received without Dath , 
at. But it in Covenant 02 debt fo2 money to be paid at another place, he 
pleads payment accoꝛdingiy, oz the Covenants perfozmed in the place 
limited, which was out of the Jurisdidton, it ought to be received with- 
out Dath , quod not. | 


Double delay. 


Y the courſe of the Court double delay cannot be allowed; as ff 
Be Dotenant w debt pleas, that the Plaintiff is a Recuſant con bi- 
ed, and had a ſpecial imparlance, afterwards the Plaintiff confozms, 
The Defendant cannot plead Outlaw2y in the Plaintiff, 


Iohn Felton's Caſe. 


M Emorand. quod Thurſday 29 die Novembr. 1628, Tohn Felton was 
arraigned in the Kings Bench, foz the murther of George Dake of 
Buckingham. And the Juſtic es of the Common Bench demanded of the 
Serjeantsof the King, who were pꝛeſent in the Kings Bench, what 
was done with Felton. And Aſhley anſwered, That he had confeſſed the 
fac, and that the ozdinary ſentence of death was given againft him, But 
they marvelled that foz ſo notozfous offence , the ſentence was not 
that he ſhould be hanged in chains. Yelverron, That any other ſentence 
than the oꝛdinary ſentence cannot de given. But after that he is dead, his 
— — ——— King, which was not denyed by the o⸗ 
er 8. 


Turner againſt Hodges. 


5 — b2ought Treſpaſſe quare clauſum fregit againſt Hodges. The | 

Defendant ſatd that loco in quo &c. is Copphold, and that the Lo2v 
Dudley is ſeiſed of the Pannoz of Sedgley , and granted the Copyhold in 
Fee to Roger Turner, and he makes a Leaſe to the Defendant Hodges 
loʒ a year, The Plaintiff replies that there ts cuſtom within that Man. 
noꝛ. If a Copyholder makes a leaſe without licence of the Lozd oz a 
year, and dies within the term, it wall be void againſt the heir. And 
upon the iſſue of Nul tiel record, it was found fo2 the Plaintiff. And At- 
thawe p2aped Judgement, and ſhews that the cuſtom is good, and not 
contrarp to-reaſon, 4 rep, 26, It was reſolved that leſſee of a Copyhold, 
without ticence,fo2 a pear,may maintain anEjeR.firm.foz his term is war · 
ranted by the Law, by fozce of the general cuſtom of the Realm. But that 

J. 244 ought 
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Turner againſt 
Hodges 


ought to be intended by the cultom within every hanno ꝛ wit in the Realm. 4 4 
Whatſoever a Copiholdet does is by Cuſtom. The Caſe here is that . 52**- 


ſt ſhall be void by the death of the Leo2 which is an An of God; That 
was, that if Coptholder made a Leaſe fo2 pears, and afterwards aliens: 
that to be void againſt tbe Altenee would be unreaſonable. 39 Eliz. 
The te was a Caſe referred to the Judges out of Chancery which was ve- 
bated in ergeants Inne. Littleton, 59 b. Armesſtrong Lo2d of a Pan- 
noz pꝛeſcribes that a Copſholder upon the change of every Loꝛd; ſhould 


pay a Fine, But by all the Judges it was ruled a voſd Cuſtom; Foz | 


the Lo2d might change his Pannoz every day, But it it had been, That 
after the death of the Lo2d he Chould have a Fine. That is a good cu» 
tom Fo2 it is the ad of God, So in our Caſe, the cuſtom is vold a- 
gain ſt his Heir, which is by the an of God, In ſome Caſes a cuſtom 
alters the nature of a Free-hold land. 5 Rep. 84. Perrymans Caſe. A 
Feoffment ſhall not be good until it be pzeſented in the Court of the Pan- 
no2, a good cuſtom. If a tfree-hold eſtate map be controlled by a cuſtom a 
multo fortiori a Copi hold cffate. Barkley argned on the other ſide, Al- 
though it be found fo2 the Plaintiff. Pet if the cuſtome be void ; a void 
cuſtome is no cuſtome, And ſoꝛ that it is ſad in the Earl of Leceſters caſe. 
Chat a void cuſtome cannot be confirmed by Act of Parliament, And 
that is a void cuſtome, We ought to conſider the nature of a Copyhold In⸗ 
berftance; By the Common law ft is but an Eſtate at will: Bat the 
Common law ſo takes notice to eſtabliſh it by a cuſtome. That there 
map be poſſeſſio Fratris of it, and he may have Treſpaſs againſt his 
Lo2d, Af Tenant at will be ont-lawed, his Cſtate is determined, But 
Copyhold is not determined oꝛ fo2feited by Out-lawzy. As it was ad- 
judged, 44 Eliz. Do that the Law takes notice of it as of an other Eſtate 
of Inheritance, Where an Heir after his death map enter as Heir at 
Common law, and have Treſpaſs ; becauſe that it veſcends. At Com- 
mon law he had power to make a Leaſe fo2 a pear, Fo? it is not the 
tuſtome of the Panno2 that he may make ſacha Leaſe ; Foz then it is 
pleaded, Af a Coptholder makes a Leaſe foz divers pears without 
alleging a cuſtome 02 Licence of the Lozd, he cannot maintain an E- 
jectione firm. againſt his Lo2d, but perhaps again a Stranger, It 
map be, then it it be the very Law, it he may make a Lonſe fo2 one 
pear, ff this cuſtome be good; Jt will be contrary to the very liberty 
of the Eſtate, i9 Eliz. Dyer Solomons Caſe. Cuſtom, that Tenant in Fee- 
Omple ſhall not make a Leaſe foz moze than; years is void. Wo Lictle- 
ton ſays, That a Condition that the Feoffee ſhould not alten, was void. 
And a Condition that Tenant in tay! ſhould not ſuffer a Common reco- 
very is void, Becauſe that it reſtrains that Liberty which is annexed to 
theEſtate. And foz the difference between the Father and the Heir 
in our Caſe there is not any difference ; Foz the Heir is all one with Fa- 
ther and in loco patris. Foz he might have Treſpaſs by diſcent of a Copi- 
hold, Sir William Herberts Caſe. And then if the Father hall be bound 
by the Leaſe, ſo ſhall the Heir. Richardſon ſaid, That Judgement onght 
to be given fo2 the Plaintiff, Copthold as it is creates by Cuſtome, ſo 
in all it is guided by Cuſtome; Foꝛ at the Common law a Coptholder 
conld not make a Leaſe fo2 a year, But becauſe that it is a general 
cuſtome of all Panno2s in England: Foz it is not but a meer Eſtate at 
will by the Common law, Then this cuſtome is not againff the Li- 
berty of the Eſtate. Foz a Cuſtome inables that the Leaſe, and 
a Cuſtome ought to de ſtroy it upon a Contingency as here by the death af 
the Father; Foz that the Lozd map know his Tenant, And 
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therefo:e the Caſe is reaſonable, and not to be compared to the caſe of a Fr . 


Freehold in Dyer, And yet a Freeholder may be reſtrained by —_ = — 4 
8 44 es 


} 


126 Bragge and Briſtowes Corporation 
Caſe. Court. 


com. Banc. Bragge and Briſtowes Caſe, 


]T was agreed by the Court, that where there was a difference be- 
tween one, and another who had married his daughter, which diffe⸗ 
rence was referredto a friend to compound. And he ozdered that the 
Father and the Son to enter into a bond to pay ſo much to the Daughter; 
And afterwards the Son pzomiſes to do it: That here might be a ſuffict- 
ent conſideration between Father and Son fo2 the making of that pꝛo⸗ 
miſe. 


Corporation Court, 


12 was agreed by all the Auffices , that in a Coꝛzporatton. Af the De- 
fendant pleads a fozeinplea , which ts collateral. As if he be ſaed in 
debt upon an Obligation, and he pleades a releaſe made in a place out of 
the Jurtisviction of this Court, it ought not to be received without Dath , 
gt. But if in Covenant 02 debt foz money to be paid at another place, he 
pleads payment accozdingly, m the Covenants perfozmed in the place 
limited, which was out of the Jurisdidton, it ought to be received with- 
out Dath , quod not. | 


Double delay. 


—— Court double delay cannot be allowed; as ff 
the Defendant in debt plead, that the Plaintiff is a Recuſant con bi- 
ed, and had a ſpecial imparlance, afterwards the Plaintiff conſoʒms, 
The Detendant cannot plead Outlawꝛy in the Plaintiff, 


Iohn Felton Caſe. 


M Emorand. quod Thurſday 29 die Novembr. 1628. Iohn Felton was 
arraigned in the Kings Bench, foz the murther of George Duke of 
Buckingham, And the Juſtices of the Common Bench demanded of the 
Serjeants of the King, who were p2eſent in the Kings Bench, what 
was done with Felton. And Aſhley anſwered, That he had confeſſed the 
fac, and that the ozdinary ſentence of death was given againſt him, But 
they marvelled that foz ſo notoztous offence , the ſentence was not 
that he ſhould be hanged in chains. Yelverron, That any other ſentence 
than the ozdinary ſentence cannot be given. But after that he is dead, his 
—̃ͤ King, which was not denyed by the o⸗ 
er 8. 


Turner againſt Hodges. 


T Urner bzought Treſpaſſe quare clauſum fregit againſt Hodges. The 
Defendant ſatd that loco in quo &c. is Copphold, and that the Lo 
Dudley is ſeiſed of the Pannoz of Sedgley , and granted the Copyhold in 
Fee to Roger Turner, and he makes a Leaſe to the Defendant Hodges 
foz a year, The Plaintiff replies that there is cuſtom within that Man 
no2, If a Copyholder makes a leaſe without licence of the Lozd oz a 
year, and dies within the term, it wall be void againſt the heir. And 
upon the iſſue of Nul tiel record, it was found fo2 the Plaintiff, And At- 
thawe pꝛayed Judgement, and ſhews that the cuſtom is good, and not 
contrarp to teaſon. 4 rep, 26, It was reſolved that leſſee of a Copyhold, 
without ticence,foz a pear,may maintain an E ject.firm.foꝛ his term iswar- 
ranted by the Law by fozce of the general cuſtom of theRealm, But — 
ou 
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ought to be intended by the cuſtom within everyPannoz wit in the Realm, 4 cr. 
Whatſoever a Coplholder does is by Cuſtom, The Caſe here is that . 
it ſhall be void by the death of the Leoz which is an An of God; That 

was, that if Copiholdet made a Leaſe fo2 years, and afterwards aliens: 

that to be void againſt tbe Altenee would be unreaſonable. 39 Eliz, 

There was a Caſe referred to the Judges out of Chancery which was ve- 

bated in ergeants Inne. Littleton, 59 b. Armesſtrong Lo2d of a Pan- 

no2 pꝛeſcribes that a Copſholder upon the change of every Lozd ; ſhould 

pay a Fine, But by all the Judges it was ruled a voſd Cuſtom; Foz 

the Lo2d might change his Pannoz every day, But it it had been, That 

after the death of the Lo2d he Chould have a Fine. That is a good cu» 

tom Foz it is the ad of God, So in out Caſe, the cuſtom is vold a- 

gain ſt his Meir, which is by the ad of God, In ſome Caſes a cuſtom 

alters the nature of a Free-hold land. 5 Rep. 84. Perrymans Caſe. A 
Feoffment ſhall not be good until it be pzeſented in the Court of the Pan- 

no2, 4 good cuſtom. It a free-hold eſtate map be controlled by a cuſtom a 

multo fortiori a Copt-hold t tate. Barkley argned on the other ſive, Al- 

though it be found fo2 the Plaintiff. Pet if the cuſtome be void ; a void 

tuſtome is no cuſtome, And fo? that it is ſaid in the Earl of Leceſters caſe. 

Chat a void cuſtome cannot be confirmed by Act of Parliament, And 

that is a void cuſtome. We ought to conſider the nature of a Copphold In- 
berftance; By the Common law it is but an Cate at will: But the 
Common law ſo takes notice to eſtabliſh it by a cuſtome. That there 

may be poſſeſſio Fratris of it, and he may have Treſpaſs againſt his 
Loz2d, Af Tenant at will be out-lawed, his Cſtate is determined, But 
Copyhold is not determined 0z fozfeited by Out-lawzy. As it was ad- 
judged, 44 Eliz, Do that the Law takes notice of it as of an other Eſtate 
of Inheritance. Where an Heir after his death map enter as Heir at 
Common law, and have Treſpaſs; becauſe that it deſcends. At Com- 
mon law he had power to make a Leaſe fo2 a year, Fo? it is not the 
tuſtome of the Panno2 that he may make ſuch a Leaſe ; Foz then it is 
pleaded, If a Coptholder makes a Leaſe foz divers pears without 
alleging a cuſtome 02 Licence of the Lo2d , he cannot maintain an E- 
jectione firm. againſt his Lo2d, but perhaps againſt a Stranger, It 
map be, then if it be the very Law, it he may make a Loaſe foz one 
pear, if this cuſtome be good; Jt will be contrary to the very liberty 
of the Eſtate, 9 Eliz. Dyer Solomons Caſe. Cuſtom, that Tenant in Fee- 
Ample ſhall not make a Leaſe foz moze than; years is void, Wo Lictle- 
ton ſays, That a Condition that the Feoffee ſhould not alten, was void. 
And a Condition that Tenant in tay! ſhould not ſuffer a Common reco- 
very is void, Becauſe that it reſtrains that Liberty which is annexed to 
theEffate. And (oz the difference between the Father and the Heir 
in our Caſe there is not any difference ; Foz the Heir is all one with Fa- 
ther and in loco patris. Foz he might have Treſpaſs by diſcent of a Copi- 
hold, it William Herberts Caſe. And then if the Father hall be bound 
by the Leaſe, ſo ſhall the Heir. Richardſon ſaid, That Judgement onght 
to be given fo2 the Plaintiff, Copthold as it is creates by Cuſtome, ſo 
in all it is guided by Cuſtome; Foz at the Common law a Coptholder 
could not make a Leaſe foz a pear, But becatilſe that it is a general 
cuſtome of all Panno2s in England: Foz it is not but a meer Eſtate at 
will by the Common law, Then this cuſtome is not againſt the Lt- 
berty of the Eſtate. Foz a Cuſtome inables that the Leaſe, and 
a Cuſtome ought to de ſtroy it upon a Contingency as here by the death af 
the Father; Foz that the Lozv may know his Tenant, And 
therefoze the Caſe is reaſonable, and not to be compared to the caſe of a a 4 
Freehold in Dyer, And yet a Freeholder may be refrained —- may be veſly d- 


' ned by Cu lon, 


128 


Stone againſt Walſing- 
ham before. 8 


Mich. 4 car. As antient demeſn, wbich he paſſes by the delivery of a Turf oz a pair of 


Com. Kanc. 


Gloves, and it is not conventent , foz it is at the peril of him who takes 
the Leaſe, Copyholder makes a Leaſe fo2 a year, But it he vye 
within the year, his Heir within age, it ſhall be void againſt the Lozd, 0 
that the Lo:d during the nonage ſhall have the Copihold to hold fo2 his 
Services is a good Cuſtome. And ſo in our Caſe. Hutton agreed, 


+ That at the Common law it might be refrained by cuſtome. And a Con- 


dition, that a Leaſe fo2 3 pears ſhall be void, if the Leſfſo2 dye during 
the term, is a good Condition, Without doubt the cuſtome is as old as the 
Efate, then it is as good to ab2idge the Eſtate, as to the other to create 
it is: It is reaſonable too, Fo2 the Lo2d ſhould have bis Tenant in poſ- 
ſeſsfon, by which he may the better pay his Fine. But if the Leaſe 
be made by Licence of the Lo2d , It is a Confirmation, Foz that, if ths 
Coptholder makes a Leaſe foz years with Licence, and dies without 
Heir, The Lo2d ſhall not avoid the Leaſe. In ſome place the cuſtome is, 
It a Copiholder dies befoze Candlemas, the Executo2 ſhall have it foz 
that pear, to remove and diſpoſe the Coptholders Eſtate ; Cuſtome 
in this Caſe pou ſee rolls the B:fr. And he agreed the Caſe and diffe- 
rence cited by Atthowe out of Cook, Littleton. Harvey agreed, That it is 
a good cuſtome fo2 the L020, and fo2 the Tenant; Fo2 the Lo2d to know 
bis Tenant, and foz the Tenant to have the, Estate, and pay the Fine. Vel. 
verton agreed alſo, the Leaſe foz a pear is in it ſelf made by cuſtom, And 
the ſame cuſtome may confound tt; Foz there is a concurrence of others, 
oꝛ one may controll another. 21 H.). 14 H. 8. A Leaſe ſoꝛ pears, pꝛovided 
the Lefſoz may enter at his will that is a good leaſe, det erminable at will, 
being uno flatu ſo, o in our Caſe;But it is done that a Copihol der within 
the year ſurrenders his Copthold, that the Lcaſe ſhall be void. That is an 
unreaſonable cuſtome. In the Kings Bench. Jt was adjudged, A Copi- 
holder makes a Leaſe fo2 years by Licence, and the cuſtome, it the Lei. 
ſec was not in at the time of the death of the Leo? , that 
it mall bs void. Leſſee aſsigus that over, and the Aſstgnee holds it; F03 
tuſtome ought to ye taken ſtrialy And he agreed the Caſe put by Hutton, 
of an Executoz ; And the difference that againſt the Leſſoz it ould not 
determine: And the reaſon put befoze. And ſo jadgement was given fox 
the Plaintiff. 


Stone againſt Walſingham 
before. 


Toe caſe was again moved in. Court, which was that they agreed 
de anno in annum ſo long as the dne ſhould be Parſon, and the other 
Pariſhioner, ſi ambobus partibus tam diu placuerir, he Could retain his 
tithes foz 6 8. 8 d. per annum, And Richardſon Juſtice ſaid, and it was 
not denied, that the ſuggeſtion is nanght lo: the incertainty of it; and 
a PÞP;ohibition cannot be granted upon that. Fo2 the woꝛds de anno in 
an, make an eſtate foz a pear, And the next woꝛds make an eſtate foz life, 
« the laſt but an eftate at will:: what ſhall be tra betſed here. It is ſeen that 
foz years it is good without Deed, but not ſoꝛ lite: And if it be bat at will, 
when the other demands his tithes, the Mill is determined, But at an 
other day, the ſuggeſtion was made, That he made ſeverall agreements 
with his Parichioner, that he pap 6 8. 8 d fo: his tithes foz 4 years, And 
then a Pꝛohibition was granted, Harvey ſufficit, If an agreement be pꝛo- 
ved ſoꝛ thoſe 4 years, 


Wi 


Wilſon againſt & $ Sorefaciaraggin _ 


Peck, the Bayle, 
; 7 | 2 
Wilſon againſt Peck. Com, Bone, 
1 


VV bꝛought an action upon the Caſs againſt Peck, and declares; 1 
That the Defendant in conſiveration that the Plainti& thould be Ge 7, 
his ſollicito in ſeveral ſutes depending againT him, in this Court, afferm+ 12ienance 
ed that he would give to him fo2 his pains ag much as be deſerteds. And be was 2 
de ſaid that he deſerved five marks :4 And upon an Aſſumpſit picadc d, it 
was found toz the Plaintiff. And it was moved in ar teſt of Judgement, 

that the conſideration was againſt Law; becauſe that it was mainte 

nance. But Henden on the contrary, And that it waslawfall to have a 

ſolltcitoz, 5 H. 7. 20, There it is ſaid, that a man may juſtiſle in main- 

tenance that he was a ſollicitoz, And the fecs of an Dificer, 3 lac. cap. 7. 

gives ſatisfaction in that caſe, It was ſaid that a ſollitito2 ia not 4 man 

known at the common law, but an Attourney , and had bis foes ſet out 

by the Law. 9 Eliz. Dyer, Onelyes caſe» But Munion aud Manwood 

held that it was maintenance in a ſollicito2 to pꝛoſecute and pay money 

foz another. And Dyer did not oppoſe that opinion. Pal. 1 z, lac. Rot. 75, 

Com. Banc. Solomon Leeches caſc, An Atturney of this Court b3ought 

an acton upon the caſe fo2 ſollictting of ſutes. And there it was concetv« 

ed, that it was an ill conſideration, and could never have judgement, 

But Richardſon ſaid that in Solomon Leeches caſe, be bzought an adion 

fo; the money digburſed , and nat only ſoʒ as much as he deſerved foz dis 

labour ; And ſaid that a Sollicito2 is a perſon known in the Law. 1 H. 7. 

And it was one Snowdens cafe. Ons bzought an action again him. And 

he juſtified, that ſuch an one made a title to his Clyents land, and that 

he was his Sollicito2 in the ſuit; And ruled to be a god Juſtification. By 

which it appears, that a @ollicito2 is a perſon known in the Law, And the 

Stat. lac, much pꝛe vails with him fo2 to be of that opinion. And it would 

be a miſerable caſe if pou would allow noSollicito2s,but Attourne ys in the 
Stat · chamber, Chancerp. Foz there the Attournies will not move out of 

their Chambers. Ant alſo it is convenient that Attourntes of this Court 
follow buſineſſes in th: Kings B-nch, And the caſe was in conſideration 
that he would be my ſervant , and follow my ſutes , J pzomiſe him as 
much as he deſerved : An action will clearly lie here, and a4 Sollicitoz 
will not alter the Caſe. S oꝛ he is not bat a ſervant. Hutton on the con- 
trary. J map retain a man in my ſervice, he may follow my ſutes, but 
then he ought to maintain the action upon the Statute, Foz a Wollicitoz 
is within the Statute,and a Þollicito2 of ſutes is one kind of maintenance, 
and we ought not to allow ft. And ſoit was taken in Leechescaſe, That 
there was no remedy foz a Sollicitoz, if he had not an obligation. And 
he ſaid that in the Star-chamber, in the time of Egerton, a Sollicitoz was 
puniſh d there, Velverton agreed with him. Harvey ſaid, that the ſame 
caſe is now depending in the Kings Bench. And the opinion ia, that an 
Attourney 02 a Counſelloz , who had a p2ofeſgton towards the Law , 
might ſollicite any ſute in any Court, and it is not maintenance ; But a- 
nother pcrſon not. Yelvert. agreed to that, but ſaid that he ought to ſhew in 
his Declaration that he is an Attourney. And afterwards ths parties 


agreed, ic, 


Scire facias againſt the Bayle, 


F aScire facias be b2ought againſt the baple, and Judgement be, that Debt be 

the Plaintiff be ſatisfied out of the lands and chattels of the bayle , and bought a- 
ſo a capias does not not lie againſt them. But if debt be bzonght, as it — b N Fer r 
map be againſt the Bayle, otherwiſe it is. 5 


* Ts, 
* 
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130 | plummers 8 Sir Iohn Halls 
Caſe. Caſe. 


Hull, .4 Cars 
Plummers Caſe. 


] F a Recuſant bzing an action, ec, and the Defendant pleads that he is a 

Recuſant Con vid, and then the Plaintiff confozm , which is certified 
unde t the Seal of the Biſhop; And upon that, ozders that the Defen- 
dant plead in chief; and then the Plaintiff relapſes, and is con vid ed again: 
The Defendant cannot plead indiſadilitity again, As it was adjudged 
by the Court, 


Sir Jobn Halls Caſe. 


K S zr lohn Halls caſe in a quare impedit, It was given fo2 the Plaintiff, 
who was pꝛeſented by the King to a Church void by Symony ; That it 
was apparently pzoved, that the Plaintiff had a mit to the Biſhop of 
Wincheſter , who returns befoze the wzit accepted ( ſcil.) Such a day, 
(which was after the Judgement) the Church was full by pꝛeſentatton 
out of the Court of Wards, becauſe that a livery was not ſued. Theſe 
returns, that the Church was full befo2e the receipt of the waits, are 
always ruled to be fnſufficicent , Foꝛ theBiſhop ought to execute the wett 
when it comes to him, 9 Eliz, Dyer ina ſcire fac. &c, 18 E. 4, 7. The 
difference here is, That the King p2eſented, It the pzeſentee of one 
without title is admitted and inſtituted, the Patron may bzing a quare 
impedit with pꝛeſentation, fo2 it is in vain foz him to peſent when the 
Church is full, But it a common perſon recover , and had a w2it to the 
. Bilhop, ff the Oꝛdinary return that it is fall befoze of his own -p2eſent- 
ment, it is good; As if one recover, he may enter if he will, without a 
wꝛit of execution to the Sheriff, And in this caſe the ſecond p2eſentation 
does not make mentton of the other pꝛeſentation, oꝛ revoke it. But if the 
Oꝛdinary had returned an other pzeſented by @ymony, under the great 
Seal; And that the other in that was revoked, that is good, Fo? it is an 
execution of the Judgement may be pleaded in abate of the Tit, But if 
this return ſhould be allowed by this trick, all the recoveries in a quare 
impedit ſhould be to no purpoſe. Harvey only p2eſent, agreed that the 
Judgement ought to be executed, and that that is a new deviſe, And if 
the pꝛeſentment under the ſeal of the Court of wards was returned, then 
the queſtion would be, whether the great Deal, oz this Seal ſhould be pꝛe- 
ferred, but the pꝛeſentatton is not returned, Whcreupon thep two a- 
greed, That the Biſhop ſhould have a day to amend his return, And not 
that a new wit ſhould be taken againſt him, 


Hill. 4- Car, Com. Banc. 


Andrews agaiaſt Hutton. 


Utton Farmer of a Pannoz, Andrews and other Churchardens K- 

bels againſt him ſoꝛ a tax toꝛ the reparation of the Church, Henden 
moved ſoꝛ a prohibition , becauſe that firſt the libel was upon a cuſtom, 
that the lands ſhould he charged fo2 reparations , which cuſtoms ought to 
be tryed at the Common law. And ſecondly he ſafd , That the cuſtom of 
that place is that houſes and arrable Lands ſhould be taxed only foz the re- 
parations of the Church and meadow and paſture ſhould be charged 
with other taxes. But the whole Court on the contrary. Firſt , That! 
al. 


— 


R 83328 
again. lohn Bullock, 


although a libel is by a cuſtom , pet the other lands ſhall be diſchargeable 72722 
by the Common law ; But the uſage is to allege a cuſtom ; and alſo that . auc. 
touſes are chargeable to the reparations of the Charch, as well as land. 


And thirdly, that a cuſtom to diſcharge ſome lands is not good. Where: 
loze a pꝛohibit ion was granted, 


Sir Iohn Halls caſe again. 


]- was moved again, and Henden endeavoured to maintain that the te⸗ 
turn was good. And he ſafd, where the King had Judgement upon the 
Statute of @ymony , The King may chooſe, if he will have the Writ to 
the Biſhop: F oꝛ if he pzeſent, and the Biſhop admits his Clerk, it is a 
good perfo2mance of the Judgement. And admit that the King had a 
fo:mer title, this title remains notwithſtanding that Judgement. And 
| is not neceſſary to return it. Foz ff the title be returned, it is not tra- 
terſabe. Henden, If the return was that the Church was fall by pzeſen- 
tation of a ſtranger, it is clearly void. Richardſon in Bennet and Stokes 
cafc, there was a rule, and adjudged that if a Clerk be admitted pendente 
re ex przſencatione of a iranger, who is not a party at all to the ſute, 
Pet ſuch a plenarty returned , is not a goodreturn. And upon ſuperinſtitus 
tion,their titles ought to be tryed, Yelv. Che King pꝛeſents one under the 
great ſeal of the Court of Wards, this ſecond pꝛeſentation is not a revo- 
cation of the firſt, but it is void. Richardſon, And ſo is the ſecond void , 
becauſe the King is not fully info2med of his title; but if he be, then per⸗ 
haps it would be otherwiſe, Henley, One is Patron, anda Stranger 
meſents, who has not title by @pmony ; all is now vold. But the King 
is not bound to pꝛeſent by @pmony, but may pꝛeſent as Patron, Yel- 
verton and Richardſon , The Biſhop ought to obep the Writ of the a. 
And when the Clerk is inſtituted, that the incumbents may try their 
rights in treſpaſs in Ejectione firm, 02 otherwiſe the parſon who recovered 
mould be (hut up, 


Dawthorn againſt Sir Iohn Bullock. 


] Na Replevin fo taking of his goods and Cattel, The cattel and goods 
were delivered in pawn to the Defendant foz mony , and the Plaintiff 
did not pay the money at the dap, yet in the abſence of the Plaintiff cont- 
ing with the Sheriff, who replevyed them. The Defendant avows fo: 
the cauſe afozeſaid, And Atthow demurred upon the avow2y generally, 
Fo? that that ft appeared that the Defendant had a ſpecial pꝛoperty in 
the goods, and therefoze he onght not to avow ; but juſtifie the ſame. 
Richardſon and Yelverton being only pꝛeſent, awarded that judgement 
mould be foꝛ the Defendant ; becauſe that now by the @tatute, they may 
give Judgement upon the Right; and the Abowzy is but a fozm, upon 
— the Reple vin is barred ; But he cannot have a returno ha- 
ndo. 


The Counteſſe of Purbecks Caſe, 


Enden moved fo2 a p2ohibition fo2 the Counteſſe of Purbeck, ho was 

cenſured in the High Commiſsfon Court foz Avultery with Sir Ro- 
bert Howard, ſon to the Counteſſe of Suffolk, and the ſentence there was, 
that ſhe ſhould be impꝛiſoned without bapl oz mainp2iſe , until ſhe found 
ſecurity foz to perfozm the ſentence , and ſhe was fined400 marks, But 
Henden alleged, that they had not power to inflict ſuchpuniſhment ; Foz 
the offence is ſpiritual , and the puniſhment tempozal. And the High 


Commilston had not power to * a fine, and impziſon fo _— 


1132 


Smith eral. againſt Wars againſt 
Pannel. Conisby. 


Hil, 4 Ca. 
Com, Banc. 


ſtical cauſes,, Foz, the liberty of the Subject is Þ3ecions. And 
therefoze the cenſure in the EccleGaffical Court aught to be only by ex» 


A communication; befoze the @tatute of 1 Ex, there was not any qui fit. 


on of it, as appears by Articuli Cler. And the @#tatute does not make al- 
teration of it, but only in the things there named, Hil, 42 Blix. Smit bs 
Caſe, who was cenſured fo2 Adultery with the wife of Stock, and cenſu- 
red as here, And an Youſe was bzoken to appzehend, and a P3ohfbitt- 
on was afterwards granted, fo2 that, that nullu; liber hom „ &c, onght te 
be impꝛiſoned, c. without lawfull mocr tanga. Secondly 23 H. 1.8. aps 
pears the particular courſe of pꝛocee ding in @piritual cauſes, Richardſon, 
The rl part of the ſentence is not part of the puniſhment. But that ſhe 
wall be taken untill ſhe gave ſecurity, c. And it is not but agreeable to 
the Eccieftaftical courſe. Fo2 if ſhe be taken by a Writ de excommunicat. 
capiendo, And then to perfozm the ſentence az make agreement foz the 
ſecond part; At is expꝛeſs within their power. Brampſtone ſatd, the is a 
teme Covert, and part of the ſentence © impoſsible ( ſcil.) that ſhe 
ſhould par the Fine; and then by that means the impziſonment would 
be perpetual. Yelverton, They cannot {mp2iſon without bapl. Their 
Commilsion does not give them ſuch power. And at another dap 
Richardſon ſat, That it was out of the Pied Commiſston, and 
the „eine effreated, Fo; that now no P3ohibitton may bs grant- 


ed, c. 
Smith et al. againſt Pannel. 


C Mith et alios Church wardens of Bignel in Eſſex, pꝛeſented to the 
x Arch-deacon , that one Pannel was a Rapler and a ſower of Difcozd 
amongſt his Netghbours; Whereupon the fArch-veacon iniopne d him pur- 
cation, et ſur motion the Court granted a P3obibitiorr; foz this Caſe 
belongs mo28 perhaps ta the Leet, than to the @piritual Court, unleſs the 
rapling were in the Church, oz any wates tending to the Eccleſiaſtical 


rights, 


Wats againſt Conisby, 


Lnabeth Wats Wife of Edward Wat libelled in the @piritnal Court, 
E lane Coni by fo: a legacy of 100 l. the Defendant pleaded a 
Releaſe of Wats the Yusband after matiage, and there were no Wit - 
nelles to the releaſe to p2ove the fame, in regard they were dead and ther- 
fo:e it was not allowed. but upon averment of the party, that there were 
Witncfles that could pzove the Roleaſe to be the hand of the party, 
and that had heardthe party confeſs ſa much, that he bad ſubſcribed to the 
Roloaſe, P3ohtbition was granted concerning this averment. 


Laſhes Caſe, 


Ohn Laſh bzought to the Bar by a Habeas corpus cum cauſa directed to 

the Mair, Aldermen, and Sheriffs of London, who certified the cauſe, 
as followeth , That there hath been a Court of Ozphans time out of 
mind in London, and that the cuſtome hath been, that if any Freeman oz 
Free-women die leaving Oꝛphans within age unmarted, that they have 
had the cut ody of their Bodtes and Goods; And that the Erecuto2s 03 Ad- 
minifrato2s habe uſed to erhibite true Inventozies befo2e them, and foz 
the Debts due to the deceaſed, to became bound to the Chambe rlane to 
tho uſe of the D2phans in a reaſonable ſum, to make a true account up- 
on Dath of them after they bo received; And if they refuſe to become 
bound, to cammit them till thep becoms baund, and then ſheweth that ont 


loan 


— — 


Scot againſt 5 3 F armer 2ganſt 
Wall. Sherman, 


Joan Cather Widow, being a Free woman, Fiſhmonger died, leaving . 4 c. 
divers Ozpbans, and that Iobn Laſh was Adminiſtratoz and-hay exhibi, *** 52** 
ted an Inventozy of t ooo l. debt unreceived , and was required by this 
Court to give bond in 1090, who refuſed per quod. And it was ateged s 


fo the P2iſoner by Sergeant Acthowe , that he was already baund in the 
Eccletlaſtical Court to make account, and ſo he Gould be twice; haund, a1. 
ſo he was infozm'd that there was no ſach cuſt om to Windows of Free 
men; But the Court reſolved, that they could not examine the truth of 
the cuſtom, but the validity of it, and they held it reaſonable, ft it were 
true, which is returned, but if the Eccleſiaſtical Court wbuld impugh a law: 
full cuſtom, the Court would grant a Prohibition 


Scot againſt Wall. 


Cor moved to have a P2ohibition, that whereas he han 20 actes of 
wheat, and had let ont the tenthpart fo2 tithe, the Defendant-pzetem 
ding that there was a cuſtom of tithing that the Owner ſhould have 34 
Sheaves, and the Parſon 5, and ſo he ſued fo} tithes, fo2 that:there was 
no ſuch cuſtom, fo2 the Court ſat, that the modus decimandi muſt be ſues 
fo2 as well in the Eccleſiaſtical Court as foz the tith it ſelf; and if it be al 


lowed between the parties. they ſhall pꝛoceed there, but if thecuſtom be de- 4+ 4? * 


— — 


Ball 2:4) 


nyed it muſt be tryed at the Common law, and it it be found foz e 


cuſtom, conſultation muſt be granted, it not, then the Pzohibition is to 
tand. 


Farmer againſt Sherman, 


] Ohn Farmer bꝛought P2ohibition , and the Caſe was thus. An Ab- 
bot having a Pꝛivilege to be diſcharged of tithes quam diu 1nanibus pro- 
priis, ac. in the time of E. 4, made a gift in tay", 31 H. 8. the Abby 
was diſſolved, queſtion whether upon the clauſe of viſcharge of tithes 
within the Statute of ꝙonaſt eries, the Donee and his Heirs ſhould be diſ⸗ 
charged, and held that de ſhould not; foz that Statute diſchargeth none, 
but as the Abbot was diſcharged in the time of the diſſolution, ſo that they 
muſt claim the Eſtate, and diſcharge under tie Abbot ; but if by a com. 
mon recovery , the reverſion had been barred befoze oz after the Statute, 
it had been otherwiſe, 


Napper againſt Steward, 


Naw againſt Steward, the Parſon had a P2ohibition againſt 
divers of his Pariſhioners that libelled in the Sptritual Court 
to make pꝛoot by Witneſſes of divers manner of tithing in perpetuam rei 
memoriam, 


Hide agaioſt Ellis, 


Pꝛohibition foz Hide againſt Ellis farmoz of the reao2y of Stanfield 

in Com. Berks, i pzeſcribed that all tenants and occupyers of meadow 
had uſed to cut the graſs,q to ſtrow it abzoad called Tetting then gathered 
ft into wind-rows,and then put it into graſs-cocks in equal parts without 
ny fraud, to ſet out the tenth cock great oz ſmall to the 
faction, as well of the firſt as of the latter math; Wpon traverſe of the cu- 


ſtom it was found foz the Plaintiff, exception was taken, that the cuſtom '-* ** 


was void, becauſe it impozts no moꝛe than what every Owner ought to da 

and ſo no recompence foz the 2 maths, But the Court gave 1 — 

fo the Plaintiff, foz biſues naturally'ars bat the tenth of tho — 
1 J n 


4 ho 1771 
fall ſati- , - 


| ſ luke, 107 


1 0 


Bells Grays 
Caſe. 8 2 Calc. 


But 
"hop 


#773. new: of any ground and not ot any labour 02 induſtry; where i map be 


divides axin'groſs, it may, though nat in coꝛn, and in divers places they 


aui nus tenth acre of Wood ſtanding, and ſo of graſs, and the Jury 


wing toad out bis to zm of tithing there it is ſulſic tent, and the like Jud 
— whe line cuſtom in the Kings Bench, Paſc. 2 lac, tot. — 
192. inter tall & Symonds. 


lat. Wil, 2 Car, Bells Cale, "Gap 
rot, 2445+ 9 11146 23; | 
Aton of Debt was b3 ought by Bell upon an Obligatton againſt one 
as heir of the Obligoz, (ſcil.) Bꝛother and Heir. And the De- 
tendant pleads riens per diſcene, from the Dbligoz ; And upon that iſſue 
there was a ſpeciall verdi found, that the Obligo? ſciſed of Lands which 
vefrended to bis Son W. who died ſeiſed of the Lands which deſcended to 
his Wncte,who was the Defendant, Crawley , Tuo things are required 
to maintaia the acion; ; Whether the Defendant be heir. Secondly who 
held lands by deſcent from the Dblipoz now is heir at Common law, And 
wow the heir by the Panne: ſhall be charged in debt, as well as the 
Ben at Common law. Dyer 228. All Bzothers in Gavelkind ſhall be 
charged. 11 H. . 12. The heit of the party of the mother ſhall be charg- 
ev; and do ſhall Baſtardeign, 4 E. 3. 14. Heir by Bozrough-Gngliſh, 
And in this Caſe R. ts not heir but by the Pannoz. Pet he ſhall be 
charged, 32 Eliz. Dyer 368. by 4 the Juſtices, And the Defenvant here 
had Lands by deſcent from the Obligoz', by which he ſhall be charged, 
weich was agreed by the whole Court, But by Richardſon, It is not 
ſufficient that he be heit in Blood, and heit by the Þ1ngoz, But he 
vaght to have alſo Land to him by deſcent from the Obligoz. But here 
the Plea is that the Land deſcended to him immediately. And foz that 
vou onght to ha ve picaded, that the Dbligoz died and Lands deſcended 
to W. tis Sen and Heir, who died without iſſue ſeiſed of the ſaid Land 
which deſcended to K. his, Uncle , as Bothe t and heir to the Obligez. 
Quod fuit concefſum per totam Curiam, 


Grays Caſe, 


Enden ſhewed cauſe that a pꝛohibition ſhould not be granted to the 
Eccleſiaſtical Court; where the caſe was, That one Bother hay 
taken adminiſtration, and the other would have diſtribution of the 
goods of the inteſtate ; And laid, that (Cues might enfozce diſtribution 
oft j; Ans it is groanded upon Magus Charta, cap. 18, There there ts 
aſaving'tvthe wife, andthe ines their reaſonable part. And upon the 
ſamo reaſon that there-may be a diviGon between the iſſues, ſo there may 
be between the Bzothers, but mo2e remote degreds havs no diſtribution, 
And it is hard that one Bzother Call have the whole eſtate , and the o- 
thers nothing. And the Dypinarp here is the moſt indifferent man to 
make diſtribution. Hutton, if the eldeſt ſon had lands deſcended to him, 
anvthe/pormgeft took Adminiſtration, It is reaſon that the eldcſt hall 


"( have viltribution. And by bim and Harvey a Writ de rationabile parte 
donotum lies only whers there is ac am. And they ſaid, ff it ould be 
fomittes that the "O2vinaery ſhould pitribute-to the B2others ; by the 
ume reaſon hemay to moze remote degrecs ; | And, he declared thefr o- 


pinions , that many tetms befoze they were againſt thoſe diſtributtons; 
they ſuid, That row the D:vinary would ha ve an Obligation be ſoꝛe 
granted a Prohibition, and they coloured their Obligation with 
the Statute of 31 B. 3. cap 11. Mhat.an-Auninifrato 2 hall be count 


--/able-fo the Ozdinary.! And. Harvey. ſatd, that be hut i where a man that 
was rich died, and the Ozvinary had 600 |. to pious uſes, befoze he would 


grant 


Doctor VVood, and many Sir Richard Dorrel 
woods Caſc. againſt Blagrave 


* — 


Nutton ſatdʒ that now fo2 that that they could not diſttibute, the y might in- 
vent a new way ( ſcil. ) divide the Adminiftration. As if the Eſtate be 
400 |, they might grant Avminiftration of the Goads, of the value 
of 1001. to the other, But by him and Harvey, That is ille galip 


granted, 
Doctor Wood and Greenwoods'Caſe 


Odo Wood libels againſt Greenwood in the CccleGaftical Court 

fo2 tithes of Wool, Wood, and Apples, c. And he ſhews tyat he 
was Uicar there; and that the 8 E. 1. there was a compoſition that 
the Parſon ſhouldhave the tithes of Ozain and Hap, & præterea the 
Uticcar ſhould have Alceraginum ; And fo2 that that thoſe tithes did not 
belong to the Uiccar, he p2ayed a p2obibition. And Henden objeded, 
that the Pariſhioner ought to ſet fo2th bis tith, and not diſpute the Tithe 
of the Parſon oꝛ Ufccar. But the Uticcar ought to come in the Spirity- 
al Court pro intereſſe ſuo ; but not withſtanding that, and nofwithſtand- 
ing the Uiccar refuſes to claim thoſe tithes, 4 that always within memo- 
ry they have been paid to the Parſon,yct a p2obibition was granted: And 
in the end( upon thie Compoſitton ) powet is reſerved ta th Oꝛdinary, it any 
doubt 02 obſcurity be in the compoſition, to expound oz determine it; And 
it he pleaſe to encreaſe the part of the Wiccar. And there was not power of 
diminution. As by Hutton, It is alſo uſual in ſuch compoſitions; And they 
ſay that the woꝛdAlteraginum ſhal be expounded attoꝛ ding to the uſe, As if 
wod had always been paid to the Wiccar by vertue of this wo; fo it 
hall continue, otherwiſe if not. And ſo it had been ruled ta the Elche · 
quer. And upon that pzeſivent it was ruled accozvingly in this Court. 
And by them wood is minuta decima, as in the caſc of t. Albans it was 
ruled. 


Sir Richard Dorrel againſt Blagrave. 


Ir Richard Dorrell was Plaintiff in anfon of debt upon an Obligation 

of 400 l. againſt Bla»rave, who demanded oper of the convitfon , which 
was, that if Biagrave fulfilled and kept all Covenants and agreemems in 
an Indenture, ac. between him and the Plaint/T, which on his part ts to be 
perfo2med and kept; Then the Defendant pleads that he has perfozmed 
all the Covenants on his part to be perfozmed , c. And the Plaintiff 
che ws that Blagrave the elver, by his Indentore granteda rent of 20 l. 
per annum, to one that he intended to marry, oz her joynture, which was 
to commence after his vefth ; And that it was out of alt his lands in 
Watchfield. Andafterwards by the ſame Indentare, he Covenants that 
he was ſciſed of a good and perfec eſtate in Fee ſimple ot lands and tene 
ments in We teh field to the value of 40 |, per annum, And he aſaigns fo 
beach that Blagrave was not ſeiſed of an Eſtate in F of the lands and 
tenements afozefaid in Watchfield, Whereupon the Defendant demur- 
red: And Heidley moved twoqueſtions ; Firſt, that admitting the bꝛeach 
bere well aſsigned, yet the obligation is not fozfeited, And then when 
the Defendant is bound, that he. perfo2m all Covenants vn his 
part to be perfozmed , and not to the Covenants broken. Agif Leſ- 
tee foz years ( rend2ing a rent at Michaelmas and the Annunctation ) co- 
venant to pap the rent at a day, andafterwards he fail; and then a Stran- 
ger is bound that he perfo2m all Covenants, ic. That extends to the fail- 
er of payment which is paſt here in our caſe. And by the whole Court 
not allowed : Fo; by ſuch means all aſſurances of England ſhould be de- 
luded. And now in this tale the Jndenture and the Dbligatfon ſhall be 
ſeated and dell bered at the ſame time. But it the Dbligatton ow _ 
eale d 


— ᷑ꝓ¶ —2ĩ4ẽ— — 


— — 


grant adminiſtration. But he ſafd that in the time of Sir lohn Benner, uch Hil, 4 Car. 
an Obligation was quc ſtione d, and they would not endure the tryal of it, Com. Fanc, 


135 


ru,«aylors 8 
Caſe. 


l 7 car. Cealed afterwards at another day, yet it iras allowed. Foz by Richard- 


that the Condition of the Obligation recites the grant, &. 


Suppole 
Qn the condition is, that if the land charged be to the value of 40 l. per an. 


that will be a goodcondition , and the Obligation (hall be fozfeit, If the 
condition was. that the Land u as then of ſuch a ralue ,ft was pzeſently a 
each ofthe Condition. The ſecond matter was, vhether the weach 
was well aſsfgned o not And Richardi. t Velvert. held that the zeach is 
not well aſaſgned. There are two things in the Covenant, one of the 
Eſtate , another of the value. Here may be a b2each to be aſsigned upon 
the Eſtate, but then it ought to be general : Foz the grant out of all his 
lands and tenements in W acchficld, is not a concluſion to him whe has 
lands and tene ments fn Watchfield, then the Obligation is fozfeited. As 
it one be obliged to make a Feofment to 1. S. of all his lands which he 
had bp deſcent in O. It he had no lands there, it is not a ſo2feiture. @s 
here, But if the rent was granted ont of particular land, as ont of the 
ol D. There the granto? is included to ſap, but. that he was ſect- 
led of the Pannoz of D. which was granted. As to this diverſity , the 
woꝛd prædictis had relation to lands and tenements in Watchfield , fo; 
no lands were named. But the material thing ts the value, 
«K. And it prædict. goes to all the Lands, then the bzeach goes to moze 
than the Covenant, and then it is not met with. But admit that it goes 
to all, vet it is all one: Fo? the intention of the parties was, that the 
ralue of 40. joyntute per annum ſhall be mentioned, But the Plaintiff 
does not mention the value. And it is ſure that the wozd predict. 
map goe to all the lands in W atchfield, 02 to lands of 40 l. And it the De- 
tendant had rejoyned, he might have rejoyned generally, ſcil. That be 
was ſeiſed of lands in Watchfield in Fce imple, and he is not fo2ced to 
ew his particular eſtate in the lands. And admitting they had gone to 
tt pal upon that iſſne, what might the Juro:s find, And if they had found 
the value, it is nothing to the bzeach ; That is moze than was in their 
charge, and ſo void. But Hutton and Harvey on the contrary , and ſaid, 
that the bꝛeach is well aſsigned. And Hutton took this differente, That 
if the Covenant was that he was ſeiſed of ſuch particular lands of ſuch 
value; The beach ought to be aſsfgned in particular alſo; but iE here it ts, 
that he was ſeiſed of lands of ſucha value the bzeach is now well aſsian'd, 
t here it is a recital of lands, ot the value of 40 |. per an,4 to that predict has 
relation, And it does not appear to us if he had moꝛe lands in Watchfield, 
than of 401, per an. But theſe things were agreed bp all. Firſt that the an- 
tient pleading in the time of H. 6. is now changed, and the general plead- 
ing of all Covenants in the Indenture in ſoꝛm, although that the affirma- 
tive is god: And the Plaintiff ought to ſhew the particular Covenant 
b:oken, &c. Secondly, in the pzincipal Caſe, if the Plaintiff had replyed, 
that he was not ſefſed of lands and tenements in Watchfield in Fee-ſim- 
ple without prædict. 02 deque fuit ſeiſe de nullis terris vel tenementis prædi- 
ctis in Watchfield of the value of 40 l. in modo & forms, & ſecundum for- 
mam conventionis , is a god alsignment of the meach; And the De⸗ 
fendant fozced to ſhew the particulars, The Plaintiff diſcontinued 
the p2incipal ſaute, and begins again; but that he might not doe 
without the licenſe of the Court, as they ſaſd, Becauſe that they 
might agree afterwards to give Judgement, 


Taylors Cale. 


Jo was Plaintiff againſt Waterford in debt upon an Obligation, 
and the Defendant demanded Oyer of the Condition, quæ legitur ei 
in hæc verba. If the Defendant ſhould pay ſuch coſts as ſhould be a. ic 
at the Aſgtzes (without ſhewtng fo; „ 

nd 


Mericke againſt 8 5 Sir Richard Moors 
King. 2 Cale. 


And the Plaintitt repiles, that poſt con edtionem Qbligationie, the afo38+ 7c . 
ſald wozds were waitten upon the Dbligatton ; end the truth is, Com. Sanc. 


that they wore gn©o; ſed upon the Obligation, by memorangurr, aitor the 
Delivery, And Atthowe moved that the PlaintiE might notrepty in that 
manner, becauſe that when Oper of the condition was demanten, that 
was entrcd foz a condition, and ſo was admittey hy the Plaine, Any 
loꝛ that he is concluded to ſay the contrary, But Serjeant Da 
replyed on the contrary, And ſaid firff, that the wozds of themſelves , 
will not make a condition. It is Luletons caſe, That ſome words 
doe not make a condition , without a concluſion, as what is contingent , 
39 H. 6. And admit that the worde will make n condition, pet they 
were wiitten alter velivery. 3 H. 8. Kellways reports. Hutton, Ir 
thert he an Obligation made of 20 |; ti it be w2 ittea upon the back of the 
Obligation, belege the ſealing and delivery, The intenc of this. Road is 
to pay 10 |, for uch coſts, That is ng good convitian. Which Joffice 
Harvey only being p2eſent agreed. And if any thing may be part of ths 
condition , it ought to bs waittew beto3e the ſealing and nelivery, But it 
is no condition it it be w2itten after, And bythom , dere ta na conctuſt- 
en but that the Plaintif map plead, that tho words were mitten after 
ſealing and delivery. | 


— — — « _ — — — 0. — —_— 


Termino Paſch. Anno 5, Car. Regis 
Com. Banc. 


Mericke ggainſt King. 


] N evidence to the Jurp, he who had purc haſed the land in queſtion ( Jt 

was ſald by the Court ) he hall not be a witneſs if he claim under the 
ſame title. Richardſon ſaid, that the convepance may be pz0ved by other 
circumfances. And the ſame reaſon was alſo agreed by the Court, That 
if a Feoffment be made of a Panno? to uſes, that if the tenants have no- 
tice of the feoffment , that although they have not notice of the particular 
uſes, their attoznment to the Feoffees is god; Foz the Feoffeeg ha vs 
all the eſtate, And Harvey ſaid, that ſo it was agreed in one Andernes's 
caſe, 


Sir Richard Moors Caf. 


]T was (aid in evidence to the Jury. Lhecaſe was, that a man me- 
ſcribes to have common in 100 acres, and ſhews that be put his cattel in 
3 actes, without ſaping that thoſe thz& acres are parcel of the 100, yet 
god. And Hircham ſatd, that ſo it was adjudged in this Court. And 
Ricbardſon ſafd, it was an Huntingtos ſhii e caſe, Where a man alleged a 
cuſtom to put his Hozſes, c. And the cuſtom was foz Yozſes and Cows. 
And adjudged good, Hutton ſaid, there can be no exception to the Wit- 
neſs, who is Cozen to the party, to hinder his evidence in our law, To 
which all agred. 


Clotworthy agaialt Clotworthy 
He caſe between Tenkely and Clotworthy was cited. One grants an 


Annuity foz him and his heirs, to be paid annually, at two aſual 
feaſts, foz 30 pears, which was to begin after the death of the 2 


Beckrowes 8 A Copyholders 
Caſe. > - Cale. 


Hull, 4 co. And it was agreed by all (Richardſon being abſent ) that, that is a — 
com, bene. Gzant, and charges the Heir, although it firff commenced upon him, Ye 


verton ſatd, he charges himſelf ; And the G2ant is fo2 him and his heirs. 
And warranty ,- which is ſo granted to commence 40 years after, al- 
though the Father dye befoze the commencement of it, pet it binds the 
Hetr. = ſo it is of an Obligation to be paid 40 years after. Quod con- 
ceſium ſuit, | 


Beckrows Caſe. 


] B one Beckrows Caſe, in evidence to the Jurp, ac. Beckrows inten- 

ing to mary a Widdow makes a conveyance by Ded of Feoffment of 
his Land, to ſevcral uſes, by which he ſetled his Laud upon the ze 
of the Feme, having ifſuc by a fozmer wife, But after the martage, he 
by much impo2tunity p2zocured the Ded of conveyance into his hands, 
out of the cuſtody of the Wife, and alſo an Obligation wbich makes mea; 
tion of ft, and it was fo2 perfo2mance of Covenants, and then he cam- 
celled the Deed, and the Obligation, and took off the ſeal from them; Aus 
afterwards ſettles his Land upon bis fozmer Childzen, and dies ( ha- 
ving Iſſae by his laſt wife. ) And in actions under theſe convepauces ; N 
was permitted by the Court that the cancelled Deed ſhould be read in e- 
vidence, But firſt there ſhould be Teſtimony given of the truth of 
that pꝛadice, befoze it Could be read, ic. 


A Copibolders Caſe. 


12 was ſals by Richardſon to Harvey p2ivately. That there is almoſt 
no Copphold in England, but the Fine in truth is uncertain. Foz if the 
Rolls make it appear, that ſome time a leſſer, and ſometime a greater 
ſum had been paid fo2 a Fine, that is an uncertain Fine, And be ſai that 
he was of Councel fn a Caſe, where the Jury found that the Fine was 
certain, And afterwards by Bill in Chancery, It was decreed upon 
ſearch of the Rolls, to be a Fine incertain. And that is now the oza#- 
nary courſe ( ſcil.) by decree in Chancery, 


Francis Bill againſt Sir Ar- 
thnr Lake. 


Rancis Bill was Plaintiff in an A ſſumpſit againſt Sir Arthur Lake, who 
aſſumed to the Plaintiff, ttat in conſideration that he would make fog 
his wite certain apparel, and pꝛepare ſtuff and lace fo2 it; That he wouls 
pay fo2 the ſtuff and making as much as ſhould be required, And he brews 
that he pzovided Sattin and Gold-lace, and made the Apparel, and wens 
of what value the Stuff was, and what he deſerved fog his labour, which 
amounted to the value of 39 l. and that be required the Defendant (ach 
a day to pay him, which was within ſi years befoze the action bzought, 
but the pzomiſe was laid to be 7 pears befo2e. The Defendant pleavs 
the Statute of Limitations, and that the Plaintiff did not bzing his 
Action within the ſix years after the pꝛomiſe made, no within the; years 
after the Parliament ended. But he does not ſhew when it ended. Up» 
on which there was a Demurrer, And by the Court the ending of the 
Parliament n&ds not to be ſhewnh:re; Fo2 the Queſtion is not une 
the 3 pears after the ending of the Parliament, but upon the matter in 
Law, whether an Acton ought to be b2zought within ſix years after the 
pꝛomiſe, o2 after the requeſt. Richardſon ſafo, That it ought to be with» 
tn ſix pears after the pꝛomiſe. Here arc two cauſes of Action ( fo2 the 
ons 


Starkey againſt 4 „ 139 
2 Taylor. 


wozds of the Statute are within ix yenrs afcer the cauſe of Acton ) the 1 car, ** 
pꝛomiſe, and the requeſt, and the promiſe is the p2incipal ; and the Act. com. 3axc. 

on took its denomination from that, ( (cil. ) an action ofthe Caſe upon an 
Aſſumpſit. And if there be a dem and which is the caſe of Adton: 
will be anſwered , the pzomſſe foz a Requeſt without pzomiſe is no cauſe 
of Action, And the miſchief that the Statute intended to 


map be lafd 20 pt ats beſoze, and although that may be pzoved. But 
the other 3 Juftices were again him, and ſaſd, That the intention of 
the Statute is, within 6 pears aſter the cauſe of the Sute given, 
ts not untill aſter requeſt. As if one pꝛomiſed to another ſo much 
be Gould mary bis Daughter. The 6 years there ſhall be after the 
age; Oz if one pzomiſe ſuch a ſum to one at his return 
Rome, 02 ſnch a place, from whence it is not {mpoſsible to return 
within fix years; The payment ſhall be after the return, and there is not a 
cauſe of Action befoze : and allo the pꝛomiſe and the Requeſt are intire ; 
Foz the requeſt is part of the pꝛomiſe, and the p2omiſe is not in- 
tire untill the requeſt. 


in this Caſe , the Court faxed Henden, | 

plead the Statute , and hazard it upon Demurrer. When he might have 
tryed firſt the metter in fan. But Henden ſaid, ft was dangerous not to 
plead the Statute. F02 the opinion of the Kings Bench and Exchequer 
ſeemed to be, that it ought to be pleaded, By the Court, when it is appa- 
rent within the Recozd, that the Aaton is bzought after the s yeatscer- 
tainly, they donbted not but the Statute ougit to be ſhewn in arreſt of 
Judgement. But the noubt is when a general ine ts pleaded in an 
Aſſumpſit ov» Treſpaſs, and it does not appear in the Treſpaſs 03 A, 
ſum pſit, that it was above the ſir years, the Statute now may be gfvert 
evinence. : * 1 EE ; 


of * 


— —— — —̃ 
— — — 


Trin. 5 Car. Com. Banc: 
Starkey againſt Taylor. 


Tarkey an Attozny of the Common Bench bought an Acton againſt 
Or aylor foz ũ ande rous wo2vs , and declares that he being an Aftoz+ 
ney of the Common Bench, of hone fame, c. and that he gained much 
by that p2ofcſgion, which was his Livelihood , the Defendant maliciouſly 
and to hinder him in dis pzofeſs{on ſpoke theſe wo2vs of him, Thou art 
a ( ommon Barrettor, thou art a ludas, and a Promoter, and a Deſtroyer, 
and a Viper, and a Villain, and afterwards at another time he fpoke theſe 
wozds of him, That he was a Common Barrettor, and « Villain, and he 
would make him loſe his practice. 1 upon not 8 
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= 441 F Tas, 


Con, Ec. 


fomnd that toe Detendant ſpoke th.ſe wozds, Thou acc a Common Bars 
retcor, and « Judas, and a Promoter, But not the other wozds; And 


zol. uunges was given to the Plaintiff, Upon which Ayliff moved 


4 
4 


in arceſt of Judgement, becauſe the wozvs were too general, And it 
they had deen ſpoken of another perſon, they would not lye, Hil. zo Jac, 
Hawk again Moulton, I will not leave chee any thing, thou art a common 
B irrettor. And there was demurrer joyned upon the Declaration, but no 
Judgement. Lhe wozvs are here found relation to his pofeſst- 
on. But tt the laſt wozds had been found it would have been queſtionable, 
Mich. 4 1 Eliz. Hather an Attorney bzought an adton fo2 theſe wozns, Thou 
art a Flagging Jack, and a Couſener, and wouldſt have couſened me, And 
adjuyged not actionable, Bocauſe it does not r , that they were 
ſpoken with relation to his p2oſeſgion, But Hiccham, Barkley, and 
Heidley of the other ive, And that the woꝛds were actionable, being 
ſpoken of an Attozney, ( cil.) to ſap he is a Common Barrettoz, Foz 
although there is a doubt, i it be ſpoken of a Common perſon ; Met theſe 
are ſcandalous to an Attoznep , foz no man now well retain dim in his 
Bulineſs., It one had ſats of an Attornep, 1 hat he is a Common ſtircer 
up of Suces, «nd a diſturber of the peace, and ſo a mover of unjuſt ations 
without dowbt it had been actionable, And a common Barrettoz come 
bend al that, ud. 8 Jt was deubtfuli whether a Thief were actionable 
u the t uleging when and what be had ffoin. | But it was adjudged act. 
onable, Fo} Thief inttmates, that he had done all that which might make 
dim a Thief, And ſo Banchtupt to a Perchant. A Common Barretto: in 
$ Coment, is laid to be a Common mover of &rifes, and there it is ſaid, 
that de ought te be fined and fmp2iſened, ff de be 'conviced. 
Weſtminſter 2. cap, 3. There it is 02dained, that a Sheriffſhall not 
per mitt a Bartefto2 to remain in the County, much leſs this Court will 
not it him to be an Attozney, Foz it is, that an Attoznep ought to 
be vifcret and ot honeſt behaviour 4 H. 4. cap. 18. 3 Jac, cap, 5. Thep 
ought to be men ot ſufficiency, and honcſt viſyoſition, wo: ds 
touch him in his honeltp and diſpoſition. An Attozndy vaght to be a man 
of good conſcience, 20 E. g. 9. Mere it is ſato, that if a Clyent will put 
ta a Plea which the Attozney thinks in his Conſcience is not true, He 
may plead non ſum infformatus , and diſcett does not lye againft him; then 
it the wozds @ouly be trac he touches him in his pzofeſston , and de migtt 
never mo2e be an Attoznep, In Birchleys Caſe, 4 Rep. You are a corrupt 
mat); Theſe are (mallcr wo: ds, ind moe general, yet adfonable, et ſuch 
wozpds make a man to miſtruſt him, and truſt next to gkfl is moſt requiſite 
ta an Attoznep. 14 Jac. Com. Banc, Rot. 1753. Small an Attozney again 
Moon. Be is a fozgeing Knave, avjudged actfonable, yet to a common 
perſon they all not be accomptable, and the caſe befoze, Diſtrey an 
Attoznep bzought an action againſt Dorcel in the Common Bench ſoz 
theſe woꝛds, Take heed of him, for he is the falſeſt Knave in England, and 
he will cut your Throat. And judged adionable, and that the wo2vs 
ſhall be underſtood, falſe as an Attoznep. And a Common Barrettoz 
is mo2e infamous than any of theſe, And the wo2d Judes here ought to 
be accepted accoꝛding to the uſaal underſtanding of it ( (cil, ) fo2 a be- 
trayer, And. what can be moze ſcandalous to an Atto2znep, than to be a 
Brtrapoz of his Ctpente? F02 which he pzaped Judgement tz the Plain · 
tiff, Richardſon Taid, It is vonbtfkal1 , whether te wozds will bear an 
adio; Barretto2 is a notozidus offender, and if de be to be condiced he 
ts to de fined and donnd to bis good behaviour, And tt is hard to make a 
definfffon of a Common Batrettoz, but a deſertption may be made, that 
he is a mover of Sutes and contentious in diſpoſitions and pꝛactice. But 
whether the wo2vs ſhall have relatfon to him as Attozney is the Nneſtt- 
on. Birctilgys Caſe, A cottupt man, This dite relates to W | 
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Cauſe. 
Hutton and Harvey on the contrary. And ſaid the wo2vs — welt 
applicable to his mofeſston, as if it had ben found, that there was a 
Colloquium of him as Attoznep, Foz it is laid that he was an Attozney, 
and that he lived by that p2ofeſsfon :; and that the Defendant maliciouſiy 
to hinder him in tis pꝛoleſsion ſpoke theſe wozds, It hath been ſaid what 
a Common Barrettoz is, and his puniſhment is appointed by 24 E. 3. 
Littleton alſo mentions, ſpeaking of Feofments made to Barretto2s, 
(ſcil.) QuarreVo2s, then being ſpoken of an Attoznep : none but quar- 
telſo me men will go to quarrelſome Attozneys, Foz although he de als 
in Sutee, yet his carriage and pꝛadice ought to be fair and peaceable. And 
without Quell ion if it be ſaid, Thou art a couſening Attorney, an Action 
lics ; But by Harvey, perhaps Couſening generally will not. And it of 
a common perſon it be ſaid, He is convinedof common barretry , It will 
bear an And by Hutton, to ſap of an Attoznep he is a Recuſant con- 
viced, it will bear an Action, Af it be ſafd ofa Judge that he is a Common 
Barrettoz,an auton lies. And it it be actionable fo; ſpeaking ſo of a Judge, 
it is ſo ot an Attozney; Foz he is in an inferfour ranch a Pinifter of 
Juſtice, and he ought to be choſen ofthe meſt hone, diſcreet and religi⸗ 
ous men: and theſe wozds it true, make him incapable of being Attoz- 
ney here. As in Smalls Caſe beſoze, was held, To ſap of a Biſhop, he 
is a Papiſt wil! bear an Action ; Foz then he cannot hold his Biſhopzick, 
If one ſaid of a Perchant,te is a pooz man, is not actfonable. But if he ſald 
de is woꝛth nothing, had been queſtionable, Becauſe that it cantamouncs 
to a Banckrupt, And by ttem the woꝛd luda: is material here,foz loquen- 
dum ut vulgus. If te had ſaid you have plaid the ludas with pour Clpent, 
without doubt is adiona ble. Which Richardſon alſo agreed , and ſaid if 
one ſays of an Attozney , that he s a falſe Attoznsp, an acion lies, Sed 
adjournatur. 


Hawes's Caſe, 


] N Dower the Defendant pleads ne unque ſeiſe que dower. Jt was found 
by the Jury that the Hugband was ſeiſed, and vted ſeiſed, and aſſeſs 
dammages to generally, And it was moved in arreft of Judg- 
ment, becanſe that the Juro2s did not enquire of the value of the land, 
and then ultra valorem terræ, tax dammages,as much as is the uſual courſe, 
as the P;othonatozfes infozmed the Court, Foz the Statute of 
Merton gives dammages to the Wife ( ſcil.) valorem tertæ. And the Sta- 
tute of Glouc, cap, 1, gives coſts of ſute. But by the Court Judgement 
was given foz the Plaintiff; although the dammages are given general- 
ly, and certainly intended foz the value of the Land, And there might be 
in the Caſe a Writ of Erroz, 


U 2 Sim⸗ 
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= +: Simcocks aginſt 2 3 Dover: 


Huſſey. 
9 FP wy 
Com, . Simcocks againſt Huſſey. 
1 


Imcocks bzonght waſte againſt Huſſey fo2 cutting 120 Oakes, and the 
— nul. waſt. pleaded , found him gufity of cutting 20 in ſuch a 
field, and ſo ſparſim in other fields, which was returned upon the Poſtea ; 
but nothing ſaid of the other 20, wherein truth the Jury found him not 
gufltp of them, bat the Clark of Aſsizes took no notice of that. Wy the 
Court, If the Clack had taken notice, there might have been an amend- 
ment by them ; But here they gave direaton to attend the Judge of Aſ\- 
lie to examine the truth of it. And if they could pzocure the Clarks to 
certific the reſidue, they would beleeve it, 


* Dower + 


Dwer was bought fo2 the moiety of 45 acres of land, and foz part 
non tenure was pleaded, which was found fo: the Plaintiff, and foz 
other part Joyntenancy, which was altet imparlance ; Whereupon the 
Plaintiff demurted, and Bramſiton pꝛayed Judgement, and anſwered 
farther, fo2 that that it was after {mparlance, and cited one Dodo; Wa- 
- kt tet houſes caſe in Power, here it was adjudged, that non-tcnure after 
10 + N97 tuparlauce was not a plea ; And by the ſame reaſon ſhall not joyntenan- 
cp be, 32 H. 6. 29. And by the Court it was adjudged quod teſpondeat 
ouſter, But otherwiſe it would have been, if there had been a ſpccial 
imparlance tam ad brevequam ad narrationem, And it was pzayed to 
have Judgement upon the vernit. And by the Court it was ſaid , that 
they ſhould have Judgement. And that there might be two Judgements 

in this aaion foz the ſeveral parts of the land, 


Sir Francis Wortbly sgainſt Sir Thomas 
Savill. 


E bzoucht an adion againſt Sir Thomas Savill foz batterie; In 

which it was found foz the Plaintiff in not guilty pleaded, and 3 100 l. 
damages was given. 'Which vertia was laſt Term. And in this Term 
it was ſhewn to the Court, that the Declaration entred upon the impar⸗ 
lance roll, was without day, moneth, and year, in which the battery was 
committcv. Which was obſerved by the Atturneys, and Counſel of the 
other part, and that a blank was left fo2 it. But aftcrwards in the time 
of this vacation in the night time, the Key of the Treaſury being pꝛivi⸗ 
ly obtained by a falſe meſſage from Pr, Brownlow P2othonotary, 
the recozd was amended, and ſome things, were interlined to make it 
agree with the Jſue Roll, which was perle; And theſe things were af- 
firmed by ſeverall affidavits. Whereupon Atthowe moved, that thoſe 
parties pʒivie to this p2zacice might be puniſht, and that the recozv might 
be bzought in Court and made in atu quo prius. Crew on the other ſide 
demanded Judgement foz the Plaintiff, fo2 whether there is an impar- 
lance Roll oz no. It none, then the matter is diſcontinued, and that 
ayded by the Statute : It pou will have an Imparlance Roll, then J 
think theſe omiſsfons are amendable by the Clatkes although after ver- 
dic, Harvey, The Courſe of the Court is, (for I am not aſhamed to de- 
clare, that | was a Clark for 6 years in Brownlowes Office) If the Declara- 
tion was with a blank, and given to the Attourney af the other five, if in 
the next term, the Atturneps of both ſides agr& upon the Jſue Roll, Up- 
on this agreement, the Clark foz the Plaintiff had always power to a. 
mend the Declar ; Becauſe , that by the acceptance of the other 
ſive there was an 'afſent, . Richardſon , The imparlance Roll fs = 
oz fat- 
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original Roll, and ground foz the Jſſae Roll, which is the Recozd of the 4i/. s £. | 
Court: And I agree that it is reaſon to amend the niſi prius Roll, Har-“ £5 
vey gave an excellent reaſon, whereupon the P2egnotartes were deman- 

ded, what was the courſe of the Court, Browalow, Gulſton, and Moyle 

all agreed that the courſe is; That it no recordatur oz rule be to the con- T an im- 
trary, and a Declaration delivered with blanks; the Clarks have alwaps?®2"*< 0 
amended it. And Brownlow ſhewed where the book of 4 E. 4. was obieded ;c 40 10 
to the contrary, and he had ſen the Recoꝛd, and there was recordatur corda u 
granted, Richardſon, Debt is bzought againft one as heir, and there is 

omitted ad quam quidem (olutionera bzredes ſuas oblig. ſhall that be a- 

mended. And it was ſaio by all the Pzegnotaries it mould. And Moyle 

ſaid that in 13 lac. there was a caſe between Parker and Parker , upon a 

trover and converſion, and the Jmparlance Roll was entted v ith a blank 

as here, and upon non gutity pleaded, it was found foz the Plaintiff, and 

I fear it will be mended. By the Court this difference will reconcilc all 

the books, ſcil. where there is a recordatur, and where not. At was a- 

grced by ſome one of the Judges, that a:recordatur might be granted out 

of the Court. And ſo Brownlow cited a p3cſident, Paſ. 4 E. 4. rot. 94. 

1 the ſame purpoſe. And ſo Judgement was given foz the Plain⸗ 

tiff, > 


Starkeys Caſe before. 


] Wdee Yelverton now being in Court, the Counſel of the Plaintiff 

pꝛayed his opinion, and ſhewed the reaſons given befo2e to have Judge- 

ment, And Yclverton ſatd, that the wozd Tudas here , did not bear an a» 

alon. Jt was two of the Apoſtles names; and the betrayer ludas, was 

a Traytoꝛ to Heaven, and therefo2e this reaſon ſhould not be daun to 

earth, tocauſe Actions between men. But fo2 the wozd common Bar- 

retto2, being ſpoken of a common perſon is not actionable, until conviction, 

ke is not puniſhable fo2 it. It he called him convicted Barrettoz , it is Convicted 
actionable : Bat being fpoken of an A , 02 an Officer of Juſtice — — 
it is actionable. Littleton tells us what are, thep are meant ſlir- n 
rers up of unjuſt ſutes, which is a grand offence in an Atturney, And ole. 

they put the caſc of Sit Miles Fleetwood, Dnecalled him the Kings De- 

eciver , which was adjudged actionable , and that it ought to be under- 

ffood of his Office. And foz that in the p2 incipal caſe Judgement was 

given fo; the Plaintiff. 


lohn Coſtrell againſt Sir George Moor. 


] Ohn Coſtrell and loan his wife bz ought an action upon the Caſe, againft 

Sir George Moor and declares, That whcreas the ſaid Iohn and loan 

were ſciſed of a Peſſaage and lands in right of his wife Ioan, and that 
the ſaid Ioþn and Ioan, and all thetr pzedeceſCo2s, time out of mind, &c, {1777 s 
had common in ſuch a waſte, which is the ſople of the Defendant, pro , 1. v4” i, 
amnibus averiis levantibus & cubantibus, c. and the Defendant had inclos truſt. they 
ſed 20 acres of the ſaid waſte, and made a fiſh pond of it there, ſo that they <annor bork 
could not take the p;ofits, as befoze with their cattel : Upon the general i ne 
iſſue pleaded it was found foz the Plaintiff, And Crawley moved in at- he Hiasband 
reft of Judgement; Foz that the pzeſcription is fll made, and that the only. 
Hasband and wife cannot jopn in this action, but the Husband might 
bing the actiou only. And alſo where it is ſaid, that they cannot take the 
mots with their Cattel, when the wife cannot have Cattel during the 
Coverture. Richardſon ſaid the on is good, and it would have 
been better il he ſaid all thoſe whoſe eſtate the wife had; But this 


tantamounts, and is as well in ſubſtance, foz that goes meerlp to _=_ 
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Moor againſt 5 Fawykenbridges 
Everay. Caſe: 


Ta 5 cs. eſtate of the Wife , which was granted. But foz the ſecond, J doubt 


Com. Banc. 


it the Wife may jopn in this Action, It a man be ſeiſed in right of his 


LYN) Wite, he may have Treſpaſs, foz Treſpaſs done upon the Land, there 


the Wife ſhall not joyn, fo2 ſhe cannot have the dammages if the ſur- 
vive, And there fs no difference between this Caſe, and the pzincipal 
Caſe; Jt is Trepaſs onthe Caſe, and foz the perſonal and tempozary 
treſpaſs , and ſuch foz which the Wife ſhould have the Acton after the 
death of the Husband , unleſs that the Defendant continue the Pond, xc. 
J agree if Battery be done tothe Wife, they both ſhall jopn , foz the 
Wife might have had the Action if ſhe ſurvived, And ſo it was reſolved 
in the Cooks of Grays-Inns Caſe they might joypn. Foꝛ the wzong was 
done to the Wife, But here the only loft the benefit of the Com- 
mon, and the wife could not take it with her Catte!; Foz ſhe had not any 
Cattel during the coverture, And Yelverton alſo was of the ſame opint- 
on. But Hutton ſafd , In a Quare impedit the Husband and Wife tha 
joyn; And pet the aboldance goes to the Executozs of the Husband, 
Hiecham, Jn an Ejectione firm, oꝝ raviſhment of Ward the eme joyns, 
quod conceſſum fuit. Yelverton ſafd, that in 4 E. 4. it is exp:eſs that the 
Wife ſhall not jopn in treſpaſs done upon the Land of the Wife, foz dam · 
mages ſhall be recovered in lieu of p2ofits, 


Moor againſt Everay, 


| Me and his Wife bzought dower againſt Everay, To partel he 


pleads non tenure, and to the other parcel ne unque ſeiſe de dower, 
which goes to the tryal , and there the Tenant makes default , and upon 
that a petit cape is awarded, and now at, a day in bank, one Lumbard 
pꝛays to be recefved upon the Statate of Glouceſter to ſave his term, et. 
But Henden alleged to the contrary, Firſt, That Statute is not 
to this purpoſe in fozce by the Common law. Tenant foz years 
6 Rep. Periams Caſe. When becauſe it was hard that a 
recovery ſhould be had by , and the Leflee fo2 years without re- 
medy foz bis term, Glouceſter was made, which gives a re. 
tetpt foz the Leſſee foz years , after the Statute. 21 H. 8. was made, 
which gives the Leſſee power to falſifie. The Common experience of 
the Court is, It an habens facias ſeiſinam iſſue, there is not any ſaving of 
the term of Leſſee fo2 years. Hil. 39 Eliz. in Beſts Caſe , A receipt was 
moved and denied. Foz if the Leſſee had a good term, he might have 
treſpaſs foz entry upon him, Lietleton though ſays in his Chapter of 
Tenant foz pears, that he ſhall be received, Hutton, The Statute of 
Glouceſter aids them only, who knew and had notice of the Recoverp, 
21 H. 8. aids them who had not notice of it. And it is better topzevent 
miſchief than to remedy it after, and as to that a final Bar. J was of 
Counſel in ſome Caſes , where the Leflee was received. And it the 
Leaſe be not good, the Leco may avoid it by Plea ( (cil, ) Traverſe oz 
Demurer; And J remember the ine taken upon the Term, and found 
againſt the Termoꝛ. And it was Pr, Fulham Caſe againſt Sergeant Hat- 


tis. Sed adjournatur. . 
Fawkenbridges Caſe, 


2 was moved ( he having Judgement befo2e) to have coſts, where the 

Court doubted, becanſe that it was a ſpecial Werdic : and the Sta- 
tute of 23 H. 8.cap-15, ſays, That where a Verdict is found againſt the 
Plaintiff. But in a ſpecial verdic, it is neither found fo2 02 againſt, But 
it may be ſai, that when it is adjudged againf the Plaintiff, then it is 
found againft him. And 4 lac. cap. 3. which gives coſts in an Ejectione 
firmz, had the ſame wo2ds if any verdict, &c, But it may be anſwered, 
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The Univerſity of Cam- & 145 
bridge, &c, 

That as in Demurtet no[cofts ſhall be recovered, no moz6 in a ſpectal bet · . co 

ie, Foz that the: Platntiff had a P2ohibitfon cauſam litigandi. And Com. fore. 

the Statute may be intended of veratfous Sntes, c. But Brown» 

lowe ſaid , that he had many times given coſts upon the Statute 


of 4 lacob, Foz that the Pzothonotarfes were commanded to ſearch 
Pꝛeũdents. 


— —— — 


The Univerſity of Cambridge, 


T Þe Univerſity of Cambridge tlaimed by thefr Chartet to be Clarks 
of a Parket , and that they had power r Office to make 02- 

vers , and execute them. And made an Oder that no Chandler 
Ghoutv felt Candies fo; mo2e than 4 d. ob. the pound. And becauſe that 
one R. fold ſoꝛ 5 d. he was impziſoned, and a P2ohibition granted. But 
it ſemed that an Habeas corpus was moze pꝛopet, Foz he was not pze- 
lented. i 

Firſt, Fo? that they cold not impꝛiſon without courſe of Law, 

Sccondly , Becauſe that as Clarks of a Parket. they have nothing to 
do with bat Utanale, and Candles fe not Atduals. 


The Sheriff of Surrey agaiaſt 
Alderton. 


1 Sherff of Surrey teturns a reſcous againſt one Alderton· That 

eus there wan u Juugement hav againſt B. and a fieri facias 4. 
marded upon that, by tertne of this Warrant vireced to R. to take the 
Goong of B. B whereof ſuicha day the ſkid R. diverſa bona & ca- 
calle ipſius did 44 in his cuſtony, and one Alderton te- qc. 
uro them from Baytiff, contra voluntat. ipſius Rich, The teturn is can be of 


nancht, Goods, 
| Fo that, cht ix is referred ttom the Baplt ﬀ, 
dec „It is of Goods wheteor a refcous cammot be returned, 
Yetverton, contrary in both, It a man bindet the Sheriff to make exe. 
union, amd affect Fit, win fot u Reſcous lye#n ſuch a Cale + Ri- 
chardſon, Hutton, and Henden, that it will not, at no Reſcons can be 
en a Fieri facias, but the party ſhall have an Acton upon the Caſe, 
And Reſcous lies only upon a Capias, which lies jagainff the Perſon 


himſelf, 
. Tohnſons Caſe, 


JF * B2ohibitfon be granted upon matter at Common law, as upon a per- 

ſonal agreement between Parſon and Pariſhioner fo2 his Tithes , and 
not upon mattcr within the Statute of 2 E. 6. 13. the ſuggeſtion ſhall not 
be p:oved within the 6 months as the Statute limites, and as it is agreed 
by the whole Court. 


1 2 


— 
— — —— 
* 


Termino Mich, 5 Car, 


Its 


f46 Knight againlt 5 Harnsagaioſt 
Symonds. 8 ? Lea. 


37,0, 5 cars” Chat there was a wzit filed, then they would conſder, whether anew 
ee one ſhoald be filed 02 02 not. And they ſatd that the Recovery ſhould be 
& VV exemplified, by the Statuts of 23, 


Knight againſt Symonds. 


5 Plaintiff being caſt put this exception in to a void coſts, that the 

Venue was mil wziten, and it was allowe * the Court. And be⸗ 
cauſe the Defendant might have Judgement , foz that he cannot have 
colts, And Richardſon (at, that in the Kings Bench, one Grimſton 
bꝛought an Action upon the Caſe againft one Hoſtler, and it was found a- 
gainſt him, and the Plaintiff alleged that the Declaration was not ſaffic#- 
ent, fo2 the p:evention of coſts, and allowed, But if the be 
non- ſute he ſhall not have-beneſit of the Exception to pꝛevent coſts, by 
reaſon vf the unjuft veration. 


Harris againſt Lea, 


Arris Warden of the Fleet is Plaintiff againft lohn Lea in Debt 
upon an Obligation , where the ,Condition was, That ons Lea 
ſhould be his true Pꝛiſonet, and pay every month foz his diet, and the 
tees due to the Plaintiff by reaſon of his Dffice, The Defendant 
pleads the Statate of 23 H. 8. and that this Obligation was made fo the 
eaſe and la bout qf the p)iſoner by c of his office, And the Plaintiff re- 
plyed; that the Fleet ts an'antient Pꝛiſon, and that time out of mind, x. 
hey 'trſed to take ſuch Obligations, abſque hoc, that this Obligation was 
Ther dear müde fo2 the eaſe and favour contrary to the Statute, upon which the 
Fete Defendant demurred generally, ' But Atthowe payed A 
Welt. n-ve! ment, tos that that the traverſe walbes the matter befoze, which was 
— Ob an indacement, — H. 6. There is an Exception of the Warden of 
lig tens for © the Fleet, and the Ire of the Palace of Weſtminſter, That t hey 
Dyer, Kc. might take ſuch Obligations which they uſed ; to which the Court a- 
feyvant ng to babe joyned (nth, mor which Javement tas given 
endant to he 4 udement 
foz the Plaintiff, It, c. wy 


Wardens Caſe, 


Ej Rmen's JT was ſaid by the Court, Although an Bject. firm, lies of a Pannoz 

wor he ot a 202 of the mopcty of a Pannoz , ff Attournment of the Menants map 

Mannor, be p:oved, pet {t.ts not ſafe to bzing an Ejectione firmæ of a Pan- 
n N pi & ot 


KM. 
oa 


_ e 


N one Hides Caſe the Defendant was out-lawed beſoze Judgement, 
and pꝛocures a Charter of pardon, and the Queſtion was, whether he 
ſhould put in bapl. And — agreed by the Court, that he ſhould put in 
bapl, Foꝛ although the Statute of 5 E. 3. cap, 12, goes only to a Char- 
ter of pardon, not to the reverſal; Yot by the Equity of that Statute he 
appeer ans pat bapl. in eden he fe of he Conrt hath hoon nr 
appear and pl. At eo en o⸗ 
T — in — Caſes the —— never required bapl. 
] es, title Pardon. pl, 1, Soff an Out-lawry 
2 want of ? he Defendant put 
ine Tots. Þanuraptozs were only flnep_foz the 


now the ule is toꝛ the bayl to enter into a Recogniſanc 


— 8 m_ 


Wood and 2 3 Riſes 147 


againſt Symons, Caſe. | 
at Common law upon a ſcire fac. he revive the ſute, he ſhall find Panu- 2cich, — 
capto2s, by the ſame reaſon he now found bapl. (em. Banc. 
ö | LOWAJ 
Wood and Carverner againſt Symons. 


T2. Defendant here in the Þ2oh(bition tibels fo2 tithes ot Hay in the 1 

ptrftual Court, The Plaintiff ſuggeſts that the Pay was grow- Cr K Pasa, 

ing upon Greenskips, Deales, and Headlands, and that within the ſame ©... rot. 454. 

Pariſh there is a Cuſfom, that Pariſhioners in a meadow there uſed to 

make the tithe Bay foz the Parſon, and in Conſideration of that to be 

diſcharged of all tithes of Hap growing ut ſupra, and alſo that ſoꝛ the Pay 

of the land, notithe ought to be paid of ſuch Hap; but does not aver that 

the Hay was growing upon Greenskips, c. And an was taken 

by Henden : Firſt, That the exception is double; Mhe Cuftom and Com- 

mon law: But by Yelverton, that is not materfal ; Foz you map have 

20 ſuggt ſtions to maintain the ſuggeſtion of the Court, But Richard- 

ſon was againft that, that a ſuggeſtion might be double here, fo2 the ſugge« 

tion of the Common law is a ſurpluſage. As in Farmer and Norwiches 

Caſe here lately, One pꝛeſeribes to be diſcharged of tithes,whers the law 

diſcharged him, and ſo was diſcharged by the Common lam. Setond ex- 

ception is, that he does not apply the Cuſtom to hiniſelf in the ſuggelkton. 

Fo? he does not ſhew that the Hay grew upon the skips, which a 

Plow might turn it ſelf; Chat had laid the Cuſtem. And foz this cauſe by 

the whole Court, the ſuggeſtion is naught. And here Richardſon mo- 

ved, how that two ſhould jopn in a P2ohfdition. Velvet ton, i they ate join · 

ed in the libel, they may joyn in the p3ohibition, and that is the common 
2actice of the Kings Bench. Kichardſon, the w2ong to one by the ſute in 
he Spiritual Court, cannot be a wꝛong to the other. Hutton, they ma 
dern in the watt ; but thep ought to ſever in the Declaration, td which 
Harvey agreed. Yelverton, the Pꝛohibitton is the ſute of the Ning, and he 
ſoyn ran”, as in a wit. Richardſon , But it is as the ſute of the party 
ta, and ff any joyn here, J think good cauſe of conſultation, Ri⸗ 
chard\on , It is againſt the p2ofit of the Court to ſuffer many to joyn; And 
| is uſual in the caſe of Cuſtoms of a Pariſh in debate, to 02der pꝛocæd . 
ings in the » P2ohibitions , and that to bind all the Pariſh and Parſon. 
And ft was ſald by them all, t the conſideration of making Bap is a 
good diſcharge, berauſe it is moze than they ate bound to do. 


Riſes Caſe, a 


evidence to the Jury, it was agreed clearly, that a Cobenant to ſtand 
ſeiſed of as much as ſhould be wozth 20 l. per annum, is merly void. And 
{o by the Court it was lately adjudged, 


Flower againſt Vaughan. 


F Lower ſued Vaughan foz tithes of hay, which grew upon Land that 
was heath ground, and fo tithes of Pigeons. And by Richardſon, If 
it was mere waſte ground, and yeeld nothing, it is excuſed by the Statute 
of payment of tithes fo2 7 years; But if ſheep were kept upon it; oz if it 
ve eld any p2ofit, which yeeld tithes, then tithe ought to be paped. As the 
caſe in Dyer, And fo2 the Pidgeons which were conſumed in the houſe of 
the Owner; he ſaid that fo2 Fiſh in a Pond, Conies, Deer, it is clear that 
no tithes of them ought to be paid of tight; whereſoze then of Pigeons - Felony to 
quod nemo dedixir, and a day was given to ſhew wherefo:ea ontske P. 


idgeons 
Would not be granted And the Court agreed, that it was Felony to take * of aDove. 
Piogeons out of a Dovecoat. And afterwards a Prohibition _ 8 
ted, but pꝛinctpally that the Piogeons were ſpent by the Dwner. by 


Henden thep ſhall be tithable if thep were ſold, 
E Clot- 


Clotworthy againſt 2 Peanes 
Clotworthy. 8 Caſe, 


Clotworthy againſt Clotworchy, 


K Debt upon Obligation againff the Defendant as Heir to Clotwor- 
I y ( ſcil. ) ſon of Clotworthy , without ſhe wing his Cha iſtian name. 
And Judgement was given againſt the Defendant upon defaalt, and upon 
that Error bzought , and that aſsigned fo2 erro2, and after in nullo eſt er- 


ratum pleaded ; But Henden moven that it might be amended, and he ci- 
ted one Woſters and Weſtlys Caſe, HiL 19. lac. rot. 673, in a De- 
claration in Debt upon an Obli was omitted obligo me & hæ⸗ 


redes, and after was amenved. And he ſaid, that in C 
roll was without Commiſston of ths Chziſtian name, then by the 
the Plea roll map be by the Imparlance roll: but not è converſa. 
And the Caſe of the is the mispꝛillon of the Clark; But here 
there was want of a 


Dennes Cat . 


1 N Dennes Caſe of the Inner Temple, {ſue was jopned in a Pzohibition 
whether the Will was revoked oz not, and fo2 a pear the Plaintiff does 
not pꝛoſecute, noz continue it upon the Jurp toll; And bp the Court, 
now it is in our diſcretion to permit it to be continued 03 not: which the 
P3;othonotartes agtæd. 


Moſſes Caſe. 


] N one Moſſes Caſe in an Aſſumpſit fo2 debt which was out of the cpears 
limited by the Statute of 21 lac. part within the time. At the Jury 
fo2 — — — — The Plaintif 
recovered foz that that is within the time, and not fo that that was with- 
out. But it dammages are intirely taxt, the Plaintif cannot have Judge. 
ment of ſome part. Which was granted by the Court. And by Richard- 
ſon, where an Action is bzought upon an A ſſumpſit in Law, and the Re- 
queſt is put in, which is not moe than the Law had done, the Requeft 
there ts not material ; But where a Requeſt is collateral , as in Pecks 
caſe; there it is material. Hutton ſaid, that in Pecks Caſe it was agre&d by 
the whole Court, that a Requeſt was material, but they conceived that 
the poſtea tequiſitus was ſufficfent; Foꝛ which afterwards it was reverſed 
in the Kings Bench. Richardſon ſaid, if one ſells an Þozſe foz money to 
be paid upon Requeſt, and no Requeſt is ſhetwn, he can never have Judg- 
ment, which was not denied. 


Boydem Caſe. 


Bow Executer of Boyden bzought a ſcire facias to execute Judgment 
given againft Butler fo2 the Teſtatoz, which was directed to the She- 
riff, e upon nihil habet returned,q teſtatum, a ſcire fac. is directed to the She- 
riff of S. who returns Ployden terretenant of the 2 which Butler was 
ſeiſed of at the time of the Judgement, Ployden appears and demands 
Oyer of the ſcire fac. and of the return, and pleads that long time befoze 
A. B. and C. were ſeiſed of the ꝙannoꝛ in tee, aud befoze the firſt return 
makes a feoffment to the uſe of one Francis Boyden fo2 life, who makes 
a Leaſe to the Defendant fo2 go pears, And becauſe that Francis Boyden 
afo2eſatd is not returned terretenant, demanded Judge ment of the wits 
aloꝛeſatd.Bramſton ſafd,that the concluſton here to the w2it is naught : foz 
a w2it ſhall never be abated, where we cannot have a better. The mat- 
ter here ts the return of the Sheriff, that Pr. Ployden is terretenant, to 
which he makes no anſwer, bat by Argument; — — 
pet 
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Disbuiy. born, &c. 


though general non tenure is no plea, yet a ſpectal non tenure map be plea⸗ 
den, 7 H.6.17-25.8 H,6,32, In real adions non tenure of a Franktene- 
ment is good. But here a Chattel is only in queſtion; zly. he map 
plead non tenure of Franktenement, where the Leſſee ſhall be concluded, 
and bound; But here here Edw, Boyden is not bound, Crawly ſaid, that the 
plea is god, and foz the matter, the difference is between the general and 
the ſpectal non tenure. The general non tenure is no plea, but in a præcipe 
quod reddat as ft fs; But a ſpecial non tenure is a good plea in a ſcire facias 
nomina præcipe. 31 H. 6. non tenure, 21 Statham ſcire fac. The Plain- 
tiff in a icire fac, does not demand Land but execution. Yelverton, In 
Holland and Lees Cafe, in the Kings Bench this point. It was adjudged 
that the ZUrit ſhall abate, Richardion, This Writ is a judictal Writ, and 
by that Plea a better Writ given you. o where befo2e it was againſt 
the Terre-tcnants generally, he might have now a particular ſcire fac, a» 
gainft Francis Boyden: and both wates ate good, eſther to demand Judge: 
ment of the Writ, o Judgement of the Conet , if execution ought to be 
againft bim; quod conce ſſum per totam curiam. And agreed alſo by the 
P2othonotaries, that a ſpecial ſcice facias might iNue againſt Francis 


Boyden, 
Turner againſt Disbury, 


1 — againſt Disbury in Treſpaſs; Where the Writ was quare 
domum & clauſum tregit, but the Declaration was, quare domum, & 
clauſum, & canem moloſſum cepit, which was found foz the Defendant. 
And it was moved by Hitcbam fo; the Plaintiff in arreſt of Judgement 
to pꝛe vent coſts fo2 it; That there is not a material difference between 
the D2iginal and the Dcclaration. Foz that that there is moze in the 
Declaration than in the Oziginal ; And then here is no Oziginal to wars 
rant part of the Declaration. But this variance was between the Ozigt- 
nal it ſeit which remained with the cuſtos brevium, and the Declaration; 
Foz the Dziginal as it was recited in the Declaration , acco2ding to the 
uſage in this Court, agreed u ith the Declaration, But by the Court. it 
is a verdi. Foz the Oziginat oz part cannot be applyed to 
this Declaration, and it ſhall not be taken as the O2iginal foz it; And 
then there is no Oziginal, which is aided by the Statnte, and ſo it had 
becn frequently ruled, By Harvey ft was one Blackwells Caſe here, 
where the Writ was bona & caralla cepir, and the Declaration was 
( viz, ) no'cum diſcum plumbi, And that was ruled te be no Ozi⸗ 
ginal. 


The Wife 07 Cloborn againſt her Husband. 


He Wife complains againſt her Husband in the Spiritual Court 

Cau'a (zvitix, Foꝛ that he gave her a box on the ear, and ſpat in her 
face, and whirled her about and called her damned whore, Which was 
not by Libel, but by verbal accuſation, after reduced to w2iting. The 
Husband dentes it, 4 the Court oꝛdered the Husband to give to his Wife 
Al. every week, pro expenſis litis and Alimonv. Barkley and Henden moved 
fo2 aP2ohtbition. The Sate is oziginally Cauſa ſævitiæ, and as a Caſe 
that they aſſeſſe Alimony, And now foz a ground of a Prohibition. Jt 
was ſaid, that Cloborn chaſtiſed his wife foz a reaſonable Cauſe, by the 
Law of the Land as he might, which thep denyed, and ſaid, that 
they had Jurisdicion in theſe matters de ſzvitia, c And afterwards 
that the wife departed, and that they were reconciled again. And 

E 3 


then 
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Bachus and Hiltons Mortimores 
Caſe. Caſe. 


Mc. 5 car, then that reconciliation took away that ſxvicia befoze as reconciliation 


Com, Banc. 


after elopement. Richardſon, It was ſaid be te, that the @ute was now 
held and without Libel , but that is no ground of a P2ohidition, fo2 he 
p2oceeded upon that matter reduced in Articles, and we cannot grant a 
Prohibition if they p2oceed to their fozm. Foz we are not Judges of 
their fozm. But if they will deny a Copy of the libell, a Pꝛohibition 
lies by the @tatute. And you pou't ſay, that an Yugband map give rea: 
ſonable chaſtiſe ment to his Mite, and we have nothing to do with it: But 
only that the Husband may be bound to his good behaviour by the Com. 
mon law. And the ſentence in cauſa ſævitiæ is a menſa & thoro , and we 
cannot examine what is Craelty and what not. And certainly the mat- 
ter alleged is Cruelty ; Fo? ſpitting in the face is puniſhable by the 
Star-chamber, But it Pr. Clabora had pleaded a Juſtification, and ſet 
fo:th a Pꝛovotation to him by the wife, to give her reaſonable caſtigatt- 
on; {hen there would be ſome colour of a Pꝛohibttion. Henden , We 
have made ſach an Obligation, as it is abſolutely refuſed. Hutton, Per- 
haps he is in contempc, and then they will not admit any Plea, As ff one 
be out · la wed at Common lam be cannot hing an Acton, But the Plain- 
tiff they adviſed to tendet a Aaſftification, and ff thep refuſed it, then to 


move {0z a P2ohibition. 
Bachus and Hiltons Caſe, 


Utton cited one Bachus and Hiltons Caſe in the Kings Bench, 
Where a Bill was ot Lands 17 Mau, and the Declaration 20 Mail, 
which was after, and ſo the Original betone the treſpaſs, and after verdic. 
Becauſe it was miſtaken, Judgement was ſtayed. 


Mortimores Caſe, 


Y hy defired the opinion of the Court in this Caſe. Copi holder is 
onfted , and ſo the Lo2d diſlefſed and the Coptholder releaſes all his 
right to the Difleiſo2 , and dies, his Heir enters, and b2ings treſpaſs a- 
gainſt the DiCeiſo2 , who pleads his Franktenement, And by the Court 
the Releaſe is clearly vold, the Diſleiſoꝛ never being admitted Copthold- 
er. But they onght not to teach him how to plead. And Hircham cited a 
Caſe in which he was of Conncel ; Two Coptholders in fee, the one re- 
leaſe to the other by Deed. And that was adjudged a good Releaſe, 
which was now alſo agreed by the Court. 


Earl of Mulgrave Ratcliffes 
Caſe, 


Intratur Exchequer Chamber, 18 lac. 
Rot. Argued by Sergeant 
Atthowe. 


e Mercurii poſt feſtum Sanctæ Margaret. 17 Edwardi 24, lohn de 

Malo lacu gave to Peter de Malo lacu, and the Heirs of his body, the 
Caſtie and ꝙannoꝛ of Mulgrave, by dfvers mean conveiances the Land 
came to Sr. Ralph Bigod 11 Ian. 6 H. 8. Sr. Ralph Bigot made a Fe- 
offment to William -uer and others to the uſe of his laſt Will, and died, 
and the riaht of the Land, together with the Entayl and the uſe, alſo af- 
ter the Mili pertoꝛ med, deſcended to dt. Francis Bigot. 

10 Dec, 28 H. S. Sir Francis Bigod made a Feoffment to Iobn and others 
to the uſe of himſelf and Katherine his wife, and the Hetrs of their bodies, 
and they havifae Ralph Bigod and Dorothy, then the Statute 16 H. 8. 
cap, 


— — — -- —ͤ——6— — 


The Earl of Rat- 1 5l 
cliffs Caſe. 


cap, 13. ko; fo2feiture, foz treaſon is made, and 26 Mali, 29 Hl. 8. ir Mich. 5 cx. 
Francis Bigod was attainted of Treaſon committed 7 Jan. 28 H. 8. and Corr, Lac. 
was exccuted, and Katherine ſurvived, H. g. by the ſpectal ac of attainder of 
Sir Francis Bigod, and his fozteiture is made, Novem, E. 6, Ralph Bigod 
Son of Katherine and Sir Francis was reſtozed in blood, and died without 
iſue. Dorothy maried Boger Ratcliff, and thep had Ifſae Francis Rat- 
cliff. 
5 Octob, 8 Eliz. Katherine dicd, and Francis Ratcliff died, having 
tue Roger Ratcliff 1 Febr. 34 Eliz. Francis Ratcliff, Roger Ratcliff 
entred 11 Aug, 33 Elz. Office found foz the Quten. 

28 April. 34 El. The Quen by Letters Patents granted the ſame to 

Edward Lo3d Sheffield and the Heirs males of his bevy begotten;at the rate 
of 9. 18, 3 d. Roger Raccliff upon the whole matter ſued bis Monſtrare de 
droit in the Exchequer , and had Judgement foz him, and Writ of Er- 
ro being bzought by the Lozd Sheffield to reverſe the Judgement foz- 
merly given in the Caſe. 
Points 2. Firſt whether Francis Bigod who had Effate in ſpecial tayl 
in poſſeſsion,, had alſo any right in the antient entayl left in him at the 
time of his Attainder, 03 whether it were not in abetante in reſpec of the 
Feofment made 21 H. 8. and whether that right did accew unto the 
King by the Attainder of Francis, and the general Statute of 26 H. 8. 
cap. 13. 02 bythe particular ac of Attainder of 31 H. 8. and J am of opt: 
nion , that there was a right of the old entayl remaining in him, and that 
the King ought to have i, together with that eſtate in ſpecial entayl 
in poſſeſsion freed and diſcharged thereof as long as the Eſtate entayl 
endured. | 

In the handling of this point, I ſhall occaſionally ſpeak of rights of 
Aatons real, given oz not given to the King upon Attainder of Treaſon, 
by fo2ce of Statute 26 of H. 8. oz of the general Statute of 33 H. 8. foz 
this Statute is ſo near of kin to that conſervation of antient Kights, that 
we mult ſozeſec that we do not in the Judgement of this Canſe pzeju- 
dice the Statute ex aliqua. 

Secondly, Whether there be a Remitter in the Caſe after Attainder 
of Treaſon , and if there be ſuch a Remitterhere, when the Remittcr 
begins and in whom, whereas nothing hath as pet been viſtincly ſatd. A 
am of opinion, that there onght to be no remitter in this Caſe to the old 
Entapl, and thereby A adde moꝛe, that if there be a remitter , it is bat foz 
a time, By the Office following it is remitted and ended, J muſt p2ofeſs 
that whatſoever I hate thought upon this Caſe, and adviſed upon it with 
my ſelf, J tabe met with two lrong affcafons, Zeal and Indignation; 
Teal in the behalf of the Bing to p2eſerve the antient Rights ofthe 
Crown, and again the invaſion of Rebells and Trapto2s. B. 
that ſometimes bzought a puiſſant Army into the field to depoſe the K 
lailing in that enterpzize, now toriſe in Queſtion againſt him, that what 
he could not gain by the ſuoꝛd, he might ſupplant by the Law; ſoꝛ though 
Ratcliff bear the name of this Caſe, yet 3 ſee nothing but the hand of 
Francis Bigod Lis Cftate , his Right , his Title, Land per deſcent that 
maintains it. therefo:e let it not ſeem ſtrange that J am warm in this 
Caſe, fo2z' Zeal and Indionation are fervent paſsions, and J do p2ofeſs 
to give Pzerogative to the rights of the Crown in my care and vigilancy, 
and it is nobile Officium judicis & debitum due by Oath of Office to 
watch fo2 him who works fo2 us, ne quid detrimenti capit reſpublica, and 
if Charity begins at it ſelf, ſo ought Juſtice to do, that the King who 
grants Juftice to all Could not be wanting to himſelf, Becanſe I deſire 
to be plain and clear in my Arguments, J will make the Nucſtions as 
ſingle as is poſsible, fo2 multiplex judicii nunc parit conſuſi orem, et quz- 
ſtiones quo ſinpliciores eo laudiores,e:go Wil I make this firſt point a — 

ue- 
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2777 4. Quiſtion, Tenant in tayl of Land in poll ſaton makes a Feoffment in 
com, #:rc, lee, Quclion,|.: hether any right of the Entayl remaineth in him mill a- 
WYVN cainlt his own Feoffment , and to what ends and uſes, and what he may 


do oꝛ ſuffer by fo2ce of this 1ight in this Queſtion. I take no exception at 
the validtty of the Feoffmeut made by Francis Bigod at ceſtui que uſe in 
tayl by the Statute of R. 3. and not the then Tenant in tayl in poſſeſst- 
on, yet not withſtanding taking the Caſe at the wozſt, J am of opinton, 
that this Feoffment gives away ail the Eſtate of the Tenant in tapl; and 
as concerning the Iſſue in tay! inherftable to that Entayl, and to him in 
the reverſton,th. re remains ſtill in the Iſſue a right to that Entapl by foꝛce 
of the Statute de bonis condi, and it is confeſſed on both ſides, that therc 
remains a right of that Entapl by fo2ce of the Statute , fo2 their uſe, and 
good, and whether it be fo2 the Leſſoz himſelf Ceeping till there be an 
Hetr to claim it, oz in the p2eſcrvation of the Law which ts termed an 
abepance, oꝛ in nubibus is tte Queſtion, by which it appears that the exact 
enumerations of Rights, as jus habendi, redimendi, perc:piend:, poſſiden- 
di, recuperandi, & finendi, inferrcth that there was no right, becauſ it 
was none of theſe rights, makes but a noyſe, fo2 there is jus recu-erandi 
when the time commeth, but it is in the mean time till the perſon inhe ri⸗ 
table appear, which may put this right in execution weich the Leſſoz 
cannot do againſt bis own Feoffment, it is the only Nucftion, and upon 
this exact diviſion of Rights, they have left out one whole member of 
Rights, ſuch are the Rights to depart with an Cate, and not to get oz 
keep are omitted; ſuch are the Rights to give oz releaſe oz jus extin- 
guendi, oz jus renunciandi, to renounce oz diſclaim , of which kind this 
very right is, That Tenant in tapl hath after the Feoffmeut, which had 
not diſcontinued finally to Bar the whole Entapl ; foz by that Richt 
which is left after the Feoffment, the Tſtate tapl map be recontinued 
again, lo: the root of the Entayl is left alive Ctiil, Now ſee 
the reaſon ofthis , and let the Statute of Weſt. of Eſtates tay!, and the 
pleading and pꝛadice upon that Statutes, which are the expoſittons of Law 
judge, the Statute recites the fo2m of Fee-ſimple conditional which now 
are intayls, and then ſheireth 2 miſchfcfs, that the Donces after iſſue 
had power to alien and diſinherit their Iſſues, and that th. Donoꝛs were 
defeated of their reverſions, both being againſt the minds of the Giters, 
and the remedy pꝛovided in theſe wo2zds, It ts ozdained that the Will of 
the Giver acco2ding to the fo2ce of his Gift expꝛelled in his Deed, 
ſhall be from hencetozth obſerved , ſo that they to whom the Land 
was given under ſuch Conditions, Wall have no power to alten, but that 
it ſhall remain to their Idue after death, and ſhall revert to the Dow oz 
after death, and if a Fine be levyed of ſuch Lands fins ipſi jure fic nul- 
lus, but ff neither Fine 02 Feoffment be void, fo2 they are but rotdahle, 
not as betoꝛ e when they bound both Heirs and Donoꝛs abſolutciy, ſo that 
it appears, whereas befoze the Statute the Donec had powrr abſolute p ſt 
prolem ſuicitatam; and ſo totally and in a ſo2t rightfully to diſinhertte 
their Heirs, the Aa being not againſt the rules of poſitive Law, to bar to 
all purpoſes aſwe!l his Iſſue as the Gtver,1s alſo himſelf. 

Now ſince th: Statute that very power of Altenation remaining a. 
gainft himſelf , not reiratned by the Statute , thongh he may ill diſturb 
and diſcontinue it againſt them by expoſition , which the Statute bath re- 
cofved. which as Liceleron ſaith Diſcountenance cap. 171, is a w2ong to 
the Iſſue and the Giver , Do that upon this Statute J reaſon thus, that 
the Tenant in tapl hath the whole Eſtate in tay!, and all the right of it in 
himſelf, and may finally and totally bar it as well again his Ine, as 
againſt himſelf by Common recovery, but by Feoffment o2 Fine he 
could not, by reaſon of this @tatute. And that ergo ſummum jus,02verum 
jus intapl, though it be diſcountenanced, is not barred by the Feoffment, 

fo2 
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ſo2 it is not in his power by that kind of convetance, and a non polle ad 440-5 . 
non effe valet argumentum neceſſario neg tive, ſo that the Argument ans =". 
thus , What the Tenant in tayl had and hath not parted u tthall remaineth 
in him ill; but the main right in tayl he had, and hath not parted, ergo 
it remaineth in him Mill ; fo2 qui non habet poteſtatem alienandi, habet 
nect ſlitatem retinendi, If pou ſay that he hath parted with it, J den it. 
fo2 the Statute hath taken from him that power by Fine 02 Feofment 
only, finis ipſe jure ſit nulſus, which befo2e he could have done; and the 
p2acice of the Law is anſwerable to this, both towards the Donoꝛ and 
towards the Jſſue ; The Donoꝛ hath two things whereby he may be be- 
nefitted and p2ejudiced, the one in his Rent referbed, the other in his 
reverter , but the Iſſue p2ejudiced only in his Deſtender. Now foz the 
Donoz, when the Donee hath made a Froffment and hath excluded 
himſelf from all rights as concerning bimſelf, yet the Donoz thall by 
fo2ce of this Statute, which at the Common law he could not. And it 
the Dono2 will releaſe all his right in the Land to the Donee after a viſ- 
continuance by Feoffment , his releaſe thonoh it will extingulſh no 
right to the very Land . yet it will extinguiſh Rents , which p2oves that 
the Donee by his Feoffment tannot diſmiſs himſelf of all his tight, bat 
that by the Statute of Weſt, his alfenation :s diſabled as to that, but that 
the Dono2 map avow fo2 the Rent, But whereſoever Tenant in tapl ſuf- 
fers a Recovery,o2 levies a Fine, the Rents together with the entayl cea- 
ſes And the anſwer as to that is tmperfect toreſemble it to theCaſe of te- 
nant in tee ſimple doth alien, and pet the Loꝛd may avow upon him, ſoz the 
Caſes have no reſemblance, foz as Lierlecon well viſtingatſheth, when 
Tenant in fee hath departed with his whole Estate, de is no moꝛe Te- 
nant to the Lo2d toavow upon; though the L od if he Will may a- 
vow upon him fo2 the arrerages, and ﬀ the Lozd after future alienati- 
on relcaſe to him all his rights in the Land , the Relcaſe is votd to te- 
leaſe the Rents and Services, in all which tt viffers materially from the 
other Caſe , and it is an equall pzopo2tfon of the Law , That when the 
Loꝛd aliens his ſignozy , the Tenant is to he acquainted, that all Arrea- 
rages may be paid, that he may have no after-reckonings, fo2 after no- 
tice and the Arrerages paid, the avowrte vaniſheth. Now fo2 the Heir in 
tay! claiming from his Anceſts2 after his Feoffment by deſcent from 
him, thereby allowing a right to remain in him againſt his Feofment; 
The Caſe is moze difficult, becauſe during the Feoffoz there can be no 
motion of that right, neither by the Feoffo2 who hath bard himſelf, no; 
his Iſſue, becauſe his Right is not yet come; yet let me put this Caſe up- 
on the Statute 11 H. 7, upon the opinfon of Mountague Chief 
Juffice, It Tenant in tap! Jointreſs make a Feoffment, the perſon 
to whom the land doth belong after her death may enter and hold ft acco2- 
ding to his right. Now till ſuch Entry there is a difrontinuance, but when 
the Jſſue enters he is an Hetr intapl, er quaſj ems per diſcent. But now ge- 
nerally when Tenant in tay! hath made a Feoffment and dtes, the Hetr 
ſhall bzing a Formedon in the Diſcender, and ſhall count that deſcendere 
debet from that Anceſto2 that made the diſcontinuance per formam do- 
ni, and thercfoze the Writ ſaith diicendir jus, ft is as much devenit 


Jus. 

It is true that regularly a Feoffment bars all toʒmet rights and futare | 
rights; yet reſpec to be had to Effrangers , And therefo2e in Archery ag ogy way 
Caſe, Lands were demiſed to one fo2 !{fe,remaiader to his firſt Heir male; r Cg, 
Tenant fo2 lite made a Feoffment fn fee and died, dis next ett was bat» Nep. 66. 4. 
red of his right fo2 ever by the Feoffment, - Wn 7. 

A man ſeiſed of Land by right ol his Wife, makes a feoffnrent in fee, 
amd then the Cftate is made back to the Wiſe , the is thereby remitted, 
and her Husband hall never be Tenant by the Courteſte, _ - 
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ch. 5 ca. well reſolved, if Tenant in tapl diſcontinue, and levy fine with Pꝛo⸗ 
com. Banc. clamations, is no bar to the Eſtate tapl. 

VN) gow this Caſe tsirregular, becauſe it tandeth by Ac of Parliament, 
which is able to make the ſame Ac good to one purpoſe 0? perſon, and 
void oz voi dable to another, as the Statute of Eccleſiaſtical perſons, an 
binds the party, but is void o; voldable againft the Succeſſo2s, and ſha 
nevertheleſs when they enter, be in by ſucceſston. 

And that there is till a right remaining in the Tenant in tapl, appears 
in that he hath Cill in him a power to bind it mo2e finallp and totally by 
fine and recovery if he purſue them rightly, and therefo2e note Cupple- 
dikes Caſe. It Tenant in tap! with divers remainders over make a 
FeoFment , and Feoffee vouch not the Feoffee Tenant in tapl in poſ- 
ſelsten but the firſt in Remainder, by the Statute the Feoffecs are not 

bound, but are remitted; and Maunſell : Caſe there is cited, where one te- 

coverpts a bar to 3 ſeveral Jntapls with double voucher. 

And this is called jus excinguerdi; which he could not cxtinguiſh and dif- 
charge, if not in him and in his power; and therefoze there ts nocauſe 
to frame Abepances needleſs and in vain, but the Law allows not no: 
admits not but in Caſes of neceſsity , as in the vacancy of Biſhops, Par- 
ſons, and othcr Eccleſiaſtical perſons, 62 the liae Remaindets to right 
Pcirs upon Freehold, abepances are not allowed, but where the oziginal 
Oftate required them, 02 where the conſcquences of Eſtates and Caſes 
do require them, As fo2 the firſt in Caſe of ſingle Cozpozations, Bi- 

' ſhops, Deans, and Parſons which muſt dye, and a vacancy of freehold. 

02 4 ver to the right Yeirs of l. S. pet libiug. ©; Secondly in 

Caſe of congruity , as it a man gives a Warranty and die, his Heir fn 

ventre ſa mere map not be vouched, vut if there be Heir he map be vouched, 

and a Uouchee map take and plead a Releaſe quaſi tenens, 02 map leaſe 
a Fine to the Defenvant of the Land in Queſtion, 

But foz Eſtates that of their own nature and o2igination, creation, 
are perfect and intire as this C entayl is, the Law permits not 
vain affected abepance 02 fidions by the voluntary A of the partp, as 
this, to no good, which ſhould p2eſerve a right to ſerve the Hit, and to de. 
fraud the King, which was ont of the p2incipal reaſons fo; the making the 
Statute 27 of H. 8. fo2 the transferring of uſes into poſſeſsion; Uſes being 
but a kind of abepance and ſhift to keep the p2ofits to the uſe, and defraud 
the King and Lo2ds of their Eſcheats, and them that had a right to know 
againſt whom to b2ing thetr Actions, Littleton was confounded in himſeli 
when he made an abepance of totum ſtatum ſuum, and yet made an Eſtate 
foz lite, which is condemned in Walſinghams Caſe bp the Judges. Again, 
though fictions take place amongſt common perfon, the King is not bound 
by fictions, and therefoze the King is not bound by his remainvers by re- 
compence fcigned upon a common recovery, warrant collateral binds not 
the King, but warranty with real and actual Aﬀets, noz the King is not 
2 by Eſtoppels of his own recitall certa ſcientia, as it is ia Alten wood 

aſe, 

And J hold plainlp, that as the Land in poſſcſsion is diſtinctly and lite- 
rally given to the King, ſo the right is as literally dfrealy and plainly gt- 
ven to the King by diſcharge of that ancient right whereof fozmerly it 
was bound; foz when the Statute ſaith, that the King ſhould have the 
Lands, ſaving the right of all perſous, other than the fenders and theit 
Heirs ,.-and, ſuch as claim to thetr uſe, it is plain, that the eye of the 
Statute, was not only upon the Land in poſſeſs{on but alſo the rights 
to the fame, the one in point of Giving , The other in point of re- 
nouncing. 

The Land in poſſeſston could be but in one, that is in the Dffenders, 
and ſo it was given , but the rights to the ſame Lands might be in ſan- 

: dy 
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dꝛy perſons in the Offendoz, oꝛ in his Heirs, 02 in Strangers. Mich. 5 car. 
No v when the Statute ſaith the King ſhall ha ve the Land without ſa; (9. . 

ving the Rights of the Dfendo2s oz his Yeirs!, 02 any claiming to their . 
uſe, Tenant in tapl diſcontinucs, and after diſeiſeth his Diſcontinuee, 

and is attainted of Treaſon , he fozfeits his Eſtate gained by the Dillei⸗ 

fin. and alſo his right of Entayl, foz he cannot take benefit of his an- 

cieut Right again the Bing, by fo:ce of the Statute. of 26 H. 8. and 32 

of H. 8. and this agrecs with the reaſon, and tte rule in the Parqueſs 

of Wincheſters Caſe ; fo2 if the Traytoꝛ have right to a Strangers land, 

that ſhall not be given to the King fo; the quiet of the Stranger being Pol · 

ſeſo2 fo2 the quiet of his poſſeſsfon , but ſuch right ſhall be given to the 

King being PoſſeCoz foz the quiet of his poſſeſsion, and the woꝛd Heredita- 

ment in the Statute 26 H.8.are both ſuffictent and fit tocarry ſuch right in 

fuch Caſes , and no man will diſpute but they are ſufficient to ſave naked 

rights to the Lands of ſtrangers,x therfoe it is not fo2 the count of wo2ds, 

but becauſe it is alleged it was not meant, ſo it was ſaid in Digbies Caſe, 

and ſo hath Antiquity expounded it fo2 the good of the'iSubjec againf the 

King, and againlt the letter of the Law, But can any man imagine that 

the Parliament that gave the Land to the King ſhould leave a right in 

the Traytoz , in the ſame Land, to defeaf him again of it, ſince the @ta- 
the right and the Land, and this gives a fo2feiture of all rights 
to the Perſon attainted of Treaſon and thetr Heits, foz the be- 
of the Kings fozfefture is of ſo great impoz tante, that if it be not ta- 
as large as I take it, it is an avoiving of all the Statute , even that 
33 H. 8. cap. 20. foz though they have the wo2zd Rights in both Sta- 
, even that of 33. doth not include the right of Action to the Lands 
of Eftrangers by an Equity againſt the Letter. Wo fo2 this time the Caſe 
was abzuptiy bzoken off, by reaſon the King had ſent fo; all the Judges 
of every Bench, 
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I gall and Tutters bur ies Caſe. Jt was agreed by the Court, Af 
a vervic be gi ben at a niſi prius,and the Plaintiff oz Defendant die after 
the beginning of the Term: pet Judgement ſhall. be entred, foz that re- 
lates to the firſt day of the term. 


Overalls Cale, 


Ne Overal] was ſued in London, and fo2 that that he was of 
the Common Bench, a UW tit of Pꝛidilege iſſued, which is a Super- 
ſedeas , and aid the Sute wholly , and not removed the Cauſe; And it 
the Plaintiff had caaſe of Action he ought to ſue here, And then by the 
courſe of the Court, a Clark ſhall not put in bayl. 


Foxes Caſe. 


Lo2d Keeper in the Star-chamber cited one and But- 

Caſe to be adjudged 38 Eliz. An Under-Sheriff makes his 

Deputy fo all matters except Executions, and reftrained him from med- 

ling with them. And it was adjudged a void Exception.So if it be agreed 

and covenanted between them, that the Deputy ſhould not meddle with 

mattexs of ſuch a value, It is a void Covenant. And that was agreed 
by Richardſon tobe good Law. 


* 


Þ Ove- 
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T was agreed at another dap in Overalls caſe by all the Clarks and 

Pꝛothonotaries of the Court, that the Courſe always was, that if an 
Attarney oꝛ Clark be ſued here by bill of Pzivilege , he needs not put in 
bail. But if he be ſued by oziginal , and taken by a Capias, as he may be 
it the Plaintiff wil, Then he onght to put in ball. quod nota, 


Emorandum, that on Sunday — in the next term enſuing, 
Met was the 24. day of Ianuary, Sir Henry Velverton, puiſne 
Iudge o! the Common Bench dyed , who before bad been Artourney gene- 
ral to King lames ; and afterwards incurring the diſpleaſure of the King, 
was diſplaced, and cenſured in the Star-chamber , and then he became at- 
rerwards a practicer again at the bar, from whence he was advanced by 
King Charls to be a Iudge. He was a man of profound knowledge and elo- 
quence ; and for his life of great integrity and piety, and his death was u- 
niverſally bewailed. 


— — 
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Hane Caſon ſues Edward Caſon Exetutoz of her Bugband , and de- 
clares by bill oztginal in nature of debt pro rationabili parte bono 
rum, in the Court of and Aldermen of London, and alleges the 
cuſtom ot London ta be, That when the Citizens and Fremen of Lon- 
don die, their gods and chattels above the debts, and neteſſatp funeral 
ought to be divided into thee parts, and that the wife of the te. 
ſtatoʒ ought to have the one part, and the Executozs the ſecond part to 
diſcharge Legacies, and diſpoſe at their diſcretion ; And the childzen of 
the Teſtatoꝛ male oz female, which were not ſuffictently provided foz , 
in the lite of the Father, to have ( notwithſtanding the Legacies in the 
will) the third part. And the cuſtom is, that the Plaintiff in this adion 
ought to hing into the Court an inventozy, and ſue befoze the Payoz 
and Aldermen ; And that ſhe had here brought an Anvento2y » which a- 
mounted to 1 $000 |, ſo that her third part was 6000 |, and demanded it 
of the Executoz, who unjuſtlp detained, c. And it was removed to the 
Common bench by witt of Pztvilege, And now Hitchim Scrjeant mo- 
ved fo2 a procedendo, And the Court ſæmed to be of the opinion to grant 
it. Becauſe that the cuſfom is, that the ſute ought to be befoze the Pap - 
02 and Aldermen, and then if they retain the action here, the cuſtom 
would be overthzown. But they agreed that a rationabile parte bonorum 
may be remanded here, and that they may p2oceed upon it in this Court; 
And that there be divers p;eſidents to this purpoſe, And they agreed that 
a rationabile parte bonorum is the original w2it by the Common Law, 
and not grounded upon the Statute of Magna Charta. But that it does 
not lie, but where ſuch a cuſtom is, which cuſtom they ought to extend 
to all the P2ovince of York beyond Trent. Richardſon chief Juſtice ſaid, 
that in the p2incipal caſe. The Plaintiff in London might have declared 


without alleging the cuſtom. As it is in 2 H. 4. Becauſe that _ cu⸗ 
om 


— 
* 


Sir William Cave againſt Sir VVIl. 159 
ham Fleerwood, &c. 


ftom is well known. Bat otherwiſe , where an adton is upon the cue c c ca- 
tom, tn a place where the cuſtom does not extend; There it ought ta mug co 


be weren. And afterwards, at another day, a procedendo in this cafe „ ed 
was granted. | — 
Sir William Cave againſt Sir William 
Fleetwood. . 


] £ vebtthe P'aintif had judgement , and a cap, od fatisfac; wig m6 5": 


warded againft the Defendant , —_ which de was outlawed. And AA, 
Crawley moved that the Plaintif might have an ir, andcited 21 H. 

72. 19. There are but four manners of Execution by the Common 

law, levari and fieri fac. And two by the Statute, elegic and capias und 

none of them is a barre to the other, unleſſe there be ſatis;acnfon of ft. ie. is 
22 Aff. 47. E. 3. Exec. 41, It the party pꝛay executfon of the body, and 10 barre to 
had it, then he ſhall not have reſozt to a new Cxecutfon ; Foz il the De · 4 al. 
fendant die in pꝛiſon, it is adjudged in Bloomfields caſe, that the Plain- be ebe 
tiff ſhall have an Elegir , which pzoves that it is the ſatistaaion the Law be fat Bed. 
looks upon, and reſpects. A kieri fac. is no barre to the capias, althoagh 
part of the debt be levied by fieri ſac, and a capias may iſſue after. We. 
condly the pzoceſſe is determined by the Putlaw2y, although it be after 
Judgement And foz that thePlatatiff reſo2ts to his ſatigfactozp execution 
again. 17 E.4-4.Crecution by Statute does not onft execution by the Com 
mon law, no moze than the executfon by one Statute oufts the execution 
by another. Hutton Juſtic: At upon an'Elegir bzonght, it be executed, he 
can never have an execution ; And if a man be taken upon a capias . the 
party now may have another exetution; but the ontlaw2p here deter⸗ 
mines the pzoceſs , and then the Plaintiff by ſcire fac. revives the Judge. 
ment again, and he map refo2t to which pzoceſs he will. Jf a man had 
a Judgement, and taken a capias, and done nothing upon it, but.dfed , the 
Crecuto? is not bound by that. But after a ſcire facias he may have an 
Elegir, 02 hat other execution he will. Hudſon and Lees caſe, Common 
Bench. The Plaintiff tok an Elegit, but becauſe he could not (upon the 
Inquiſition find fufficient to ſatisfie, he reſozted to a capias. And it 
was agreed that te mfoht, fo2 that, that the Elegit was not awarded upon 
Recozd. But ff an | legic be awarded by the Roll, and ſo ſhall be tecoz- 
ded, the Platntitt ought to pzoceed upon that. Baut the courſe is not to 
award it upon the Roll ; and he ſaid that Bloomfields caſe fs not Law. 
Fo if the party die in execution by Elegit by capias, the Plaintiff had 
tis execution, and might not have any execution again. And ſo it was 
adjudged in lackons Caſe in this Contt, And the making of the Sta- 
tute of 21 ac, h:ws that ſo the Law was taken, 


Wollaſton Dixye againſt the Bailiffs and 
Burgeſſes of Derby, 


[Na qu-re imp-dit, the Plaintiff declares that Juſtice Beamont was 
ſeiſed in Fee of the Advowſon , of St. Peters in Derby, and p2eſen- 
ted its Clerk to it, who was inflituted and induced, &. and dies, and 
that the Advowſon deſcended to H. Bea mont his ſon and heit and he died, 
and the A3vowſon deſcended to Birbara his daughter and befr , and that 
the being ſeiſed in lee, and under the age of 21 years, the Church be: 
came void. and Barbara her Mother, who had not any right of p2eſent- 
ing, pzeſents her Clerk, who was inſtituted and inducted and admitted 
toit. And Barbara the Danghter took the Plaintiff to Hu«ban ', and be⸗ 
came of full ave , and then the Church became vold. And becauſe the 
Bayliffs and Burgeſſes pzeſented , and the Church ſo full within the fix 

2 2 months, 


160 Wollafton Dixye againſt the Bailiff; and ? 1 
Burgeſſes of Derby: 


Hud. f car, mon ths, the husband alone bzonght that adion, upon which there was a 
com, Banc. demutter. Davenport (aid the action dis not lie fo2 the husband alone, but 
de wis onght to joyn with him. Foz that uſurpation upon the Intant 

| which he had by deſcent , by the @tatute of Weſt. the 2d. does not turn the 
Infant to his wit of right. Bet the Uſurper gets the inheritance, and 

turns his eſtate to a right. And foz that he cited Cook, 6. 50. Boſwells 

caſe, and 16. E. 3. there cited. Where one ſciſed of a Pannoz with an 

advowſon appendant dies, his heir within age, who fuffers an uſurpation, 

andthen grants the Panno2, Reſolved that the avvowſon does not palle, 
becauſe that the heir had but a right in the advowſon after the uſurpatfon. 
0 in our cafe, the wife had but a title of action : and then the wiſe onght 
to join, As where an obligation is made ta a woman who takes a hug- 
band; the wife ought to joyn with the husband in the anion upon the ob- 
ligation. But Henden ſaid, that the Husband only might have an action, 
If a feme covert be ſeiſed of an ad vou ſon in fee, and the Church void, the 
Husband only may have an adiou without queſtion. Which was granted 
by the Court, Then here, the wife being of full age befoze the a voldancc, 
now the feme being in poſſeſsfon of tte Advowſon again to all intents 
and purpoſes. And fo2 that by the expoſition of the Statute of Wellmin- 
ſter , the fo:ce of the uſurpation being upon the Infant , who had it by 
deſcent, continued but during the incumbencp and non-age of the In- 
fant. And it was ſaid by Richardion, That the Jnfant at full age 
might pꝛeſent, and ſo regain the poſſeſgion without action, at the Com- 
mon Law, by uſurpation ſhe was turned to her wzit of Right, And if 
it was a purchaſe , he was without remedy, Now J demand in this caſe, 
It there be a death during the avoidance , whether the Executoꝛ ſhall have 
it, 02 the husband upon tenant by Courteſie. And he cited the Lon 
Stanhops Caſe ; which was, That the Abbot of the Þonaſtery of Shel- 
ford , was ſeiſed ot the advowſon in groſs, and there was an uſarpation 
in the time of the Abbot ; And then came the Statute of diſſolutions, 
which gave a right, and title to the King ; So that that which was in the 
Abbot was now in the King, Afterwards the King grants that Advow- 
ſon by a general grant without recital of the caſe, And adjudged a good 
grant. But by Hutton, Warberton, and Winch Juftices, were of the con- 
trat y opinion to Hubbard; Bat that was becauſe that there are wo2ds fn 
the Statute ; that the Þubjec ſhall have all the Kinghad ; which was to 
induce purchaſers, Hutton, If it might appear that the Plaintiff (ſcil.) the 
Husband, p2eſented befoze the Wſurpation, and was diſturbed ; that 
perhaps would have been a claim, and ſo a remitter. Foz at the Com- 

mon Law, the teme dy foz an Infant , was to pzeſent , and upon admif- 

fron and Anftitution, gc. of his Clerk he ſhould be remitted, oz might 

have a Writ of right if he pleaſed. But by the Court, the husband on- 

ly in this caſe might have pꝛeſented; And then upon diſturbance, be on- 

ly ſhall have the action. But here the Church was full befo2e the p2eſen- 

tation. Henden ſafd, the intention of the @tatnts was to give to the In» 

fant at full age all his Intereſt which he had beto2e uſurpation , Du- 

ring the life of the Incumbent, and non-age of the Jnfant, the A- 

ſarper had an Eſtate in fee, But after the death of the Incum⸗ 

bent, and full age of the Infant, the Cate of the Uſurpcr cea« 

ſed. And the reaſon is upon the Statute of Weſtm. 2. Infans habeac 

eandem poſſeſſoriam actionem qua liter anteceſſor. And 33 H. 6. 42, ts, 

!1»/ ms bob:a! that an Uſurper puts an Infant out of poſſeſsion; But that ought to be 

e:ndem act, underſtood daring the Infancy only, Ec adjournatur, 


am qu ati 


anicceſo. R 
Ar 
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Rawlins's 8 Nurſe againſt 161 


Cale. Pounford. 
g : 1 . „ es - Hil, pray 
Rawlins 's Cale, , com, Sane, 


E was Plaintiff in a Replevin and was non ſuted aſter Evidence 

given to the Jury , and the Juroꝛs did not fins Coſts and Danma- 
nes ; And aftcrwards a Writ of Enquiry of dammages was granted, 
And Aſhley moved, that the wilt might not be med. Becanſe that 
the TUrit of Inquiry of dammages could not iſue , but awarded from the 
Court; And the Plaintiff here being non ſuted was out of the Court, and 
that nothing might be done againſt him. And the P2othonotarles 
ſaſd, That in Caſe of a Aerdia, where the Juro2s omit to find damina- 
ces, a Writ of Cnquiry is many times granted, But thep were com- quity may be 
mand: d to ſearch fo2 Pꝛeſideuts in Caſe of a non-ſute. Richerdlon cited ned acer 
one Grimſtons Caſe in the Kings Bench, Which was, one Plaintick in v<r4i&, 
Action upon the Caſe againſt an Inne · holdet was non ſuted, and the De- n I 
claration was fnſufficicnt, And foz that the Plaintiff might not habe _ — 
coſts. Bat by Henden, It is 02dinary now in the Kings Bench; 3f * 
the Tefendant had a Uerdic , although the Declaration be inſufficient, 
Pet he ſhall have Coſts, 


Weit ot Es- 


Nurſe a gainſt Pounford. 


Ure a Barreſler of Grays- Inne, bzought an Ad ion upon the Caſe 

againſt Puuntord, And declares, that he is a Counſello2, and was 
of Councel with ſeveral Noble men, and that he was Steward to the 
Lo2d Bark'ey of 20 Pannoxs, and alſo the receiver of his Rents fo2 thoſe 
Panno2s ; And that the Defendant maliclouſlpy, intending to diſgrace 
him to the Lozd Barkley, wilt an fnfamons Letter again him to the 
Lo2d Barkley; Which Letter was here recited, and it was to this effec 
bztcfly, ut ſequitut. (ci) 


Your wow ed Courtefie to Strangers incourageth me to deſire your 
Honor not to protect your Steward in his unlawful) Sutes. He hath un- 
juſtly vexed his own Brother by Sates, and cauſed him to be arreſted and 
taken out of his Bed forcibly by Catchpoles ; He hath likewiſe almoſt un- 
done me, who have maried his own Siſter , notwithſtanding his entertains 
ment at my Houſe, for himſelf, Wife , Servants, and Horſes for ſeveral 
years, And now inſtead of payment, thinks to weary me out with Vexs: 
tions and Sutes at Law. I hope your Lordſhip will give no countenance to 
him in theſe things. | 

By reaſon of which Letter the Lo2d Barkley turned him out of his Of- 
fice, The Defendaut pleads not guilty , which was found foz the Platn- 
tif, And it was moved in arreſt of Judgement, that the Anion here 
would not lye. Atthowe ſaid, that the Acton would lye well, by reaſon 
of the particular loſs the Plaintiff dad. And that is pzoved by Anne Das 
vies Caſe, Coo. 4, Such wo2ds that there are ſpoken of a marfed wo 
are not actionable ; But of a Feme ſole who had a Suter, the Acton 
lye, It one ſaid ot a Feme ſole, That ſhe is a Whore, and ſuch a mans 
Whore ; It will not beat an Aaton in our Law : But in the 
Court it will. And perhaps foz Whore generally there. And in the 
Caſe of Anne Mayes there was a loſs of pzeferment which ſhe might have. 
But here the Plaintiff loft the pꝛelerment which he dad. Ia man ſafd 
to the Oꝛdinar y of a Clark pzeſented to him, that he is a Baſtard, ſediti- 
dus 02 heretique , by reaſon of which wozvs the Oꝛ dinaty refnſes him: 
An Acton lies foz the Clark, fo2 the tempo3al loſe; and he cited Barchers 
Caſe and Stewkleys Caſe,Cook 4. Alſo he cited Sir Gilbert Gerrards Caſe, 
Cook 4, 18. It one ſaid, Take not a Leaſe of ſuch an one, I have a Leaſe of 

it, 
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> Nurſe againſt 
Pountord- 8 


Hil, 5 Car. it, an Adion does not lie. But if the party by reaſon of thoſe woꝛ ds couly 
Com, $276. not demiſe it to one with whom he hav Communication foz the Leaſe; 
+= Then it lies. ©: it he ſaid that another had a Leaſe of that, alſo an 4- 
anion lies, 6 E. 6. Dyer 72. One ſaping that a ꝙ rchant would be a Banck: 
rupt is Acionable; Becauſe that no man will truſt him, 7 E. . 24. Oac 
th:eatens another if he will come abzoad he will beat him; Foz the 
thꝛeatning an Action does not lie; But it foz that Cauſe he could not gs 
ab2oad about bis Baſineſs, an Acton will lye 
: Seconvly , It hath been objeged, that the Action do*s not lie, B cauſe 
that it appears that the Letter was written out of the time of Limitatk 
on, by the Statute of 21 lac. which is foz landet. That the Adion 
ought to be bz0ught witl in two years after the Slander, J agrecyff it be 
bzought fo2 landerous wo2ds. But this is an Action upon the Caſe only. 
An Action upon the Caſe oz flandering of a Title is not within the Sts- 
tute 21 Jac, fo2 the two pears , but ſoꝛ the ix pears. So here the Action 
is not los landerons wozds; Foz the Letter does not bear an Action. 
But fo2 the tempoꝛal loſs. But it was reſolved by the Court, That the 
Action did not lie. Foz by Richardſon Thief Juſtice, In all Caſes where 
pon will maintain an Acion, ſoꝛ words, there ought to be ſome particular 
words of Slander ſpoken 02 w2itten, by which the particular loſs came. 
Here is a Letter it had not any Slander in tt; An? it cannot be concet- 
cefved that the Loꝛd turned him away out of his Service oꝛ Dffice by that 
Letter, which does not touch him in his Office of Stewarvſhip no2 his 
Receivoz\blp. It be had witten that the Plaintiff was a contentfous 
and troubleſome man, that had been moze queſtionable than this ts; Bct 
it would not bear an Action. And Richardſon ſaid, that they alwates 
concei ven Sir Gilbert Gerrards Caſe not to be Law. Foz if a man ſaid 
that he himſelfhad a Title to the Land of an other , it is not actonable. 
although he loſt by that. But if be had ſaid, that another man had Title 
to the Land of another, that is actionable, And no Caſe can be ſhewen, 
where an Action upon the Caſe lies upon a particular loſſe , unleſs the 
woꝛds carry ſome flander with them. Hutton ſatd , th: wo2vg pf the 
Letter arei not actionable, But if being ſaid to be done malictonfly and 
falſefly, and to the intent the Loꝛd Buckley ſhould put him ont of his place, 
and upon that the Lo2d diſplaced him, then there would be moꝛe doubt of 
it. But here the Jury had found the Defendant gufity, and that ſeemed 
only to the w2iting of the Letter, and it might be falſe not withſtanding. 
But it the Jury had found that all was falſe, and witten of ſet purpoſe, 
and that foz that the Lo2d diſplaced him, it would be mo2e difficult, But 
foz any thing as appears to ns, there is not any thing foʒ which he might be 
juſtly diſplaced, And a!ſo it was not ſaid in the Declaration that the De- 
kendant had any fee fo2 his Office. And Richardſon alſs ſafd, That if it 
had been found as mp Bother Hutton ſatd, Pet it is known that it ſhonly 
be mo2e ſtrong. But then J conceive that the Action does not lye. Foz 
it is apparent that nothing in the Letter map be applyed to a varticular 
misbe ha viout in his Office. And by the Court, Although the Declatatt 
on be laid falſely and maliciouſly; Vet if the wo2ds be n t ſcandalons, yet 
it ought to be latd falſelp and malictouſly. And he ſaid that it was ad1udg- 
ed in this Court, Where an Acton upon the Caſe was bzought foz con- 
ſpiracp to indict a man, and upon the Andiament the Jury found Ignora- 
mus. There the Indictee was clear ; Aad pet fo2 the conſpiracy the Act- 
on lato, which was Blakes Caſe, And it was ſafd by Hutton, If J have 
Land which A intended to ſell , and one came and ſays malictonfly, (and 
on pnrpoſe to hinder my ſale ) that he had a Title to it, That that is a- 
dionable, Which Harvey agreed without Nacſtion , it he does not pꝛobe 
that he had a Title; If one ſays of an Jnue, Go not to ſuch an Houle, for 
it 


— — — 
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Caſe. Rawling, 
it is 8 very cutting Houſe. Agreed by the Court not Acionable, And Judg- Aich. 5 = 
ment was given quod querens nil cap. per bil. Com. auc. 


——— — — 


Paſc. 6 Car. Com, Banc. 


'T vis Term there was nothing wozthy the repozting, as Jheard of 
others; Foz J my ſelf was not well, and could not hear any thing 
certum referre, &. 


— 
— — — — — — — — 
— — — 


Trin. 6 Car. Com. Banc, 
Tomlins's Caſe, 


] F the Hugband makes a Feoffment to the uſe ofhimſelf fo2 life, the 
Remainder to his Son in tapl ; By the Court, Chat is a dying ſefſed 
in the Pagband, Foz the Wiſe wall have dammages in Dower. And 


ſo it was adjudged in the Lady Egertons Caſe ; But the d ought 
to vpe ſefſed of an Eſtate tayl, oz Fe ſimple which might deſcend to 
bis Heir. i . 


— 


Mich 6 Car. Com. Banc. 


Emorandum , That Sergeant Atthowe died at bis Houſe in Rozth- 
fglk, who was a man ſomewhat deſective in Elocution and Memo» 
ry, but of profound Judgement and Skill in pleading, 


Ote, it was was ſaid by Hutton and Davenport, Chat ff an Inferf- 
our Court pzeſcribe to hold Pleas of all manner of Pleas except ' 
Title to Freehold ; That that is no good pzeſcription. Foz then it may 
hold Plea of Purther, which cannot be, tc. 


Note, Jt was ſald by Richardſon chief Juſtice, that if two conſpire to 
india an other of a Rape, and he is indiaed acco2dingly; It the Jury upon 
the Indictment find Ignoramus; . Conſpiracy is not puniſhadle in 
the Starchamber. 


Father purchaſes Lands in his ons name, who was an Infant 
at the age of ſeaventeen years, and he would have ſuffered a Com- 
mon recovery as Tenant to the Præcipe. But the Court would not ſuf- 
fer him. 


— 


Rawliog againſt Rawling, 


Caſe was thus, A man being poſſeſſed of a Leaſe foz 85 pears, 
1 Giles it as follows ( viz.) I uill that R. Rawling hall have the uſe 
of my Leaſe, if he ſhall ſolonglive, during bis lite, certain Le- 
gacies, gc. And after his deceaſe A veviſe the to Andrew 
Rawling the teſidue of the term with the Leaſe, in manner and fozm as 
R. Rawling ſhould have it. Crew ſaſd, That after the death of R. Raws 
ling and Andrew, the term ſhall revert to the Cxccuto2s of the Deviſoz, 
But by the Court, not, But it ſhall goto A, Ravling the lait Dee, 


— 


164 The Archbiſhop of Canterbury * Malins 
Hudſon of Grayes-Inne- | Caſe, 
* ca, and in manner and fozm ſhall goto pay Legacies, And by alla ſtrong 
dem. band. Caſe, And together with the Leaſe, be by ſtrong wo2ds, 


The Archbiſhop of Canterbury againſt Hudſon 
of Grays-Inne, 


He Archbiſhop of Canterbury pꝛoſecuted againſt Hudſon of Grays- 
1. in an Intoz mation upon the Statute of E. 1. of Champerty, 
Henden Sergeant foz the Plaintiff moved upon the Plea, that it was in. 
ſufficient, Becauſe that the Defendant had pzayed Judgement of the 
Writ, when he ought to have pleaded in Bat; Foz the Statute of E. 1. 
had appointed a ſpecial Writ in this Caſe, as the Defendant ſaid, But 
by him the Inſoz matton is upon the Statute of 32 H. 8. which gives 
that Action by ſute in Chancery, which befo2e was only by ſate at Com- 
mon Law. Richardſon chief Juſtice ſato, That the Plca is not to the 
matter, but to the manner; fo2 the Platatiff hav miſtaken his Aion, 
Foz the Action is given tothe King only. And therefoze ſafd to Henden, 
demur it you will. The Caſe was that the Defendant purchaſed Lands 
in anothers Name , hanging the Sutein Chancery foz it; And after 
rules foz Publication was given in the Cauſe. 


* 


Malins Caſe. 


Al moved in arreſt of Judgement, in an action of Battery, et. 
un And the cauſe that he ſhewed was; Jt was brought againſt William 
—— <2n, Malin of Langlee, and in the Retozd of niſi prius, Jt was William 
not be amen- of Malin: But by the Court it onght to be amended ; Foz it is a * 
ded. lion apparently of the Clark, Foꝛ the whole Recozd beſides fs right ; 
And the Reco2d of niſi prius ought to be amended by the Recozd in the 
Bench, actoꝛ ding to the 44 E. 3. But if the (ſue Had been miſtaken o⸗ 
ther wile it had been. 


Arrerzges for NM Ote, That it was agreed by the whole Court, That arrerages of 
rent upon an rent reſerved upon an Eſtate fo? life , arc not fo2feited by Dutlaw- 
eſtare for lite, xy, becauſe that thep are real , and no remedy foz them but a diſtreſs, 


bee Stherwile it upon u Leaſe foz years, xc, 


lor fe it by 
Outlawry, 


— _ — 
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A 


Hill. 6 Car. Com. Banc. 


Emorandum, that this term it Humfrey Davenport puiſne Judge 
of the Common Bench , was called into the Exchequer to be 
Chief barron, 


Browns Caſe. 


A N Info2miation upon the Statute of 5 Eliz. pro eo, that one Brown 
& was retained an Appzentice in Nusband zy until the 21 pear of his 
age, and that he befoze his age of 21 pears went away; And the Defen- 
dant, abſque ullo teſtimonio detained him contra formam Statuti, And by 
Hutton and Harvey Juſtices , only ſhewed the bzanch of the ſaid Statute , 
which ſays , And if any ſervant retained according to the form of this Sta- 
tute 


— - 


lennings againſt 8 Butts againſt 
Couſins. Foſter. 


165 


— — 


core deer from bis Maſter, kr, And that none of the uid receined perions Hi 6 . 
m Mus bandry , until after the time of his reteirer be expired ſhall depart, C. Fane. 


That is not to be intended of an Appzentice in Bugbandzy , but of an hi- 
rcdſerrant, Fo? the Statute did root intend to pzovide foz the departure 
of an Appzcr;tice, becauſe ttat an Appꝛentice ought to be by Inventure. 
And then a wait of Covenant lies upon his departure, to ſo2ce him to 
come again, And by the Common Law, an anten upon the caſe lies 
foz retaining the ſertant of another. And by them tte retainer without 
being tiftimontal, whichis an offence againft that Law, is after the 
pears of reteiner expired; Fo? fv are the woꝛds of the Statute, But they 
ſaid that the Inlozmation u as nanyht ; becauſe that it does not appear, 
that the Defendant did not retain him out of the Pariſh where they ſerv» 
ed befoze, Foz the Statute ſays, out of the City, Town, oz Parfth, 
ac, except he habe a teſtimontal. And the wo2ds ſecundum formam Sta- 
tuti will not ao ft, And in the ſame Uillage oꝛ City, c. The Statute does 
not require a teſtimontal, becauſe that ttere it was known, &c. And foz 
theſe reaſons after here ſafd $03 the Plaintiff, Judgement was ſtayed, 
if, &c, 


Jennings againſt Couſins. 


Ennings b2ought a Replevin againſt Coufins, wid avowes foz damage 

feaſant , The Plaintiff replies, that poſt captionam & ante deliberati- 
onem « he tendered 35. which v as a ſufficient amt nos foz the Treſpaſſe 
and the Defendant notwithſtanding detained his Cattel contra vadum 
& pleg. c. Upon which they de murred. And by the u hole Court the 
Repl is naught, Foz Pilkintons Caſe was agreed to be good Law: 
that the tender ought to be befo2e pounding, but any time befoze the im. 
pounding it is ſufficient. But here ante deliberationem implies that the 
Cattel were impounde d, and it is not ſhe wn in certain that the tender was 
befo2e, And it was agreed in treſpaſs, That the Defendant map plead the 
Treſpaſs to bs invtolantary,and diſclatm in the Title without pleading the 
Statute of 21 loc. fo2 the Statute is a general Statute, Wherenpon 
Judgement tras ofven ſo2 the Defendant. 


Butts agaioft Foſter, 


12 Plaintiff in an Adtion upon the Caſe, the Plaintiff detlared, 
That whereas he was a man of good fame, carriage, and behavi- 
our , and free from all blot o2 ſtain. Pet the Defendant with purpoſe to 
d2aw his lite in Queſtion , and traduce him amongf his Neighbours, 
in preſentia multorum, &c, crimen felonæ ei impoluit, & ea occaſione ils 
lum arreſtari cauſavit, et per ſpatium duarum dierum in cuſtodia det ineri 
& coram Iohanni Petryman uno Juſtic. ad pacem, &c, duci procuravit & 
nequiſſi me prolecutus eſt, &c. Th Detendant pleads not gufity , which 
was found fo2 the Plaintiff, And Hitcham moved in arreft of Judgement, 
that the Action would not lie: And of that opinion was Hutton, becauſe 
that he did not p2oceed to indiament; Foz there an Action of that lies in 
the nature of a Conſptracy, But ii an Acton ſhould lie here, it would 
be a miſchievous Caſe; fo2 by that e very man would be deterred toqueſtt- 
on any perſon fo? felony, And it was ſaid by Hutton. If one ſaid,Y ou have 
broken the Peace, and I will caute you to be arreſted, and pꝛocures a 
Warrant from a Jnffice of Peace, dy which he is arreſted, No Action here 
will lye. But Berkley on the other ſive ſaid to the contrary, and of that 
Opinton was Richerdſon Chicf Juſtice, that the Anton will well lye, 
And by Richardſon, The Defendant onght to have juſtified, that there 
was a Felony done, and that he ſuſpected him, c. But he pleads not guil» 

Z ty, 
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Champues Green againſt Brouker 
Cal » 8 and Greenſtead. 


17.6, ty, And it does not appear by the Declaration what was done with 


Co, Fane. 


the Plaintiff, after he was bz ought to the Juſtice of Peace, and by that 


OWN. it ſhall be impiyed, that he w as diſmiſſed upon bis cramination. And 


here the Plaintiff was imp2iſoned, and carrted befo2c a Juſtice of Peaee; 
which is an at done as well as in the caſe where there ts an Indiament. 
And an Attourney of the Court cited one Danvers and Webly*s Caſe, In 
that very caſe it was adjudged that the Aaion lap, But it was avjourn- 
ed to another day. 


* 


Champues Caſe. 


Unſon makes his wil gives 200l. to Tho. Champues ſon of Jeremie 
Champues, Alſo to other Childzen of leremy 2cl, a piete to be paid at 
their ſeveral marriages,02 ages of 21 pears. And after wills that his Cre- 
cuto2 ſhould enter into bond to the ſeveral parents, to pay the ſeveral Le- 
gacies to the ſeveral Childꝛen at the ages of 21 years, 02 their marriages. 
And his Cxecutoz after his death gave an Obligation to jeremy Champues 
to pay the 200 | to Thomas at his full age 02 marriage, But in the Spt- 
ritual Court afterwards upon libell it was o2dered, that he pay the lega- 
ties pzeſently. Thomas being under age, of tender pears. And ſoz that 
Henden moved ſoz a p2ohtbition. Richardſon, although the ſute foz a 
Legacy be pꝛopetly in the Spiritual Court; yet if there be an Obligatt- 
on given foz the payment of it, it is now turned to a duty in the Com: 
mon Law, and then it is not tryable there. This is one reaſon why a 
pꝛohidition ſhall be granted, Secondly, another reaſon is; becauſe that 
they ſentenced the payment of the Legacy againſt the Will, and againft 
Law, and the Obligation here will not alter the caſe ; fo? it is given to 
another perſon . not to the Legatee, and then the Legatee , notwith- 
ſtanding the Obligation may ſue in the ſpiritual Court. But by Richard 
fon it is all one, oz here the Will ozders the Obligation to be made. 
Which Hutton changing opinion, and Harvey agreed, Foꝛ now becauſe 
the Obligation is given, if the ſentence ſhall be given, the party is ltable 
to the Obligation alſo, to perfozm that. And by Richardſon it ſeemed 
that the clanſe in the wilt of the Obligation to be entered into by the Ex « 
ecuto2 , to pay at the marriage, o2 21 pears of age, the ſeveral Lega- 
cies, ac. extends to the firſt Legacy of 200 l. to Thomas, although it be 
coupled to the laft Legacy, which ſhould be by a new and ſeveral Item. 
And by that clauſe the intentton of the Teſtatoꝛ appears, that the 200 l. 
which is given generally, and no time of payment named; It ſhall not 
be pald until marriage of 21 pears ofage, And a pzohibition was com- 
manded to be granted. 


N Ote, It was ſaid by Richardſon chief Juſtice, It a man had a wap 
over the Land of another fo2 his Cattel; and upon the wap he ſcares 
bis cattel, ſo that thep run out of the way upon the land of the owner, and 
the party who dzi bes the Cattel freſbly purſues them, ic. That in Treſ⸗ 
paſſe he who had the way might plead this ſpectal matter in juſtifi- 
cation. 


Green againſt Brouker and Greenſtead, 


| NTroter and reverſion the Plaintiff declares; That whereas he was 
poſſe ſled of a bag of hops, and a bag of flax to the value of, c. And 
that the Defendant found them, and the third dap of October con- 
verted them, And the Defendants plead that Sandwich is an antient 
Uillage, and that the cuſtom of fozratn attachment is uſed there as in 
London, and that theſe goods were loft upon default in November, and 
tra⸗ 


| echildes Crompton _ 167 
ſe. Waterford: 


traverſes abſque hoc that they were guilty of any converſion in October, T. y car. 
02 any other time oꝛ day than the times befo2e, which are contained in . c. 
the Declaration. That the Defendants were guilty be ſoze, ( ſcil.) CW 
Odo ber, Upon which the Defendants demurre , and Judgement was 

given foz the Plaintiff, Although it was objected that the Juſtification 

de re, by the Cuſtom befoze had taken away the pzoperty, And J ſhall be 
debarred in Detinue, and ſo in Trover. But the Court was of the con- 

traty opinion, That the Defendants Plea in barre here ſhall not be good 

without traverſe, as it is, and therefoze the time is not made material, 

but — time befoze is ſufficlent, ter polleſston ſufficeth to main 

tain a Trover, 


* 


— —— — —— — — — — 
— — — — — —— — —— —— 


Paſc. 7. Car. Com. Banc. 
Eaglechildes Caſe. 


Inch Sergeant ſafd, that 6 Car. in the Kings Bench it was up- 

on Bill of Exchange bet wien party and party, who are not 2 
There cannot be a Declaration upon the Law ofPerchants,but there map 
— — upon the Aſſumpſit, and give the acceptance of the Bin 
in Evidence 


Crompton againſt Waterford, 


V Aterford wag ſue d in the Spiritnal Court foz ſaping theſe wo3vys 
V of the Plaintif,ſhe will turn tayl to tayl with any man, intimating 
that ſhe would te naught with any man: And ſentence was given foz the 
Platntiff. Whereupon de appealed to the Delegates propter gravamen, 
And the Delegates overruled it, and aſeſſe coſts foz the w2ong appeal, 
Then there was a _p2ohibition granted, becauſe the wo2ds were idle 
woꝛds and not puniſhable in the Spiritual Court, Hutton ſeemed, That 
the coſts taxed by the Delegates are not taken away by the P;obibition, 
Richardſon on the contrarp. Foz the p2incipal is pzobibited, and the coſts 
are incident. And becauſe that a p2obibition taps all pzoceedings , the 
coſts are taken away, If the coſts are to be executed by the Delegates, 
then the p2ohibition to them will help: But if the coſts are remanded to 
the inferiour Court as well as the cauſe , then the pzobibition to the In⸗ 
feriour Court will help, Mo quacunque via data the coſts are to be dic. 
charged. And the party ff excommunicat be diſſolved, And ſo agreed 


by the Court, 


Alleſton againſt Moor, 


A Lleſton an Attourney of this Conrt bzongtt an adion upon the Caſe 
againſt Moore fo2 calling him cheating knave, and it was not upon 
ſpeaking of him as an Attorney. And fo2 that by the Court in arreſt of 
judgement, It is not adionable, It he had ſaid, you cheat your Clients, ft 
would be actionable, One ſaid, That my Lord Chieſ Baron cannot hear 
of one car colloquio przhabito of his adminiſtration of Juſtice ; And it 
wand adjudged actionable, Other wiſe it had been if they had had no dil⸗ 
courſe of his Juſtice. 


Z 2 Cor 


2168 | Coxhead againſt Tomhnlons 
GCoxhead. c - Cale. 


co — — Corhead againt Coxhead. 


Debt upon an Obltgation, the Condition was to'perfozman Arbitra- 
135 * — fecere arbitrium, The Plain 
tiff teylles that they mave tach an arbftrament , and recites it, the De⸗ 
ferrvant reſoyns, that the Condition was to make an arbtrrament of all 
t 2 — bop ty tm poder ro 

no ent was made. The Plaintiff ſur-rejoyges, that 

Detendunt did wot gie notice of thoſe ; upon which tſſue was taker, 
and no place alleged, where notice was given. And that exception was 
moved fn arr of Judgement. And upon that Judgemeut was 
Caped. 


Trin, 7. Car. Com. Banc. 


dite, It tons fo by Ric! ard'or Chief Juttite, If a mem ſends 
V bis ſervam 10 a Dapet to buy eloath to; dis Per , and makes not 
rhe corftract in his own name: That the Pafter ſhait be charged, ard not 
the Servant, Which was not denied 11 E. 4, 6. bo # 


Tomliaſons Caſe. 


JF *n Executs; fs ſue d in the Eceliefietical Contt, fo: a Leoney 7 am 

the Extetntoz pieads plene adminiſtravit, a P3zbhibition au wt be 
gtanted it the p well riot ad mt that plea. Foz they onght to junge there, 
tt he had adminiſtres fal e not. But upon ſuggeſtion that they did not 
reject anp avminiftration , which out law allows ; A p:ohibittof wall not 
be granted; as Rithardſon laid; which was not denied by the whole 


Court 
Williams apainft Floyd, 
V Illiame was Plaintiff by an Cn&liſh Bill to the Council of Mar- 
ches againſt Floyd, in the nature of Debt upon an Eſcape , am 


þ there was a Latin Declaration upon an Tſcape turned into Engliſh , be» 
cauſe that the Defendant, being Sheriff of Canarvan, ſuffered ene, 4: 
gainft whom the Plat had a Judgement (being taken by capias ut- 
legat.) to eſcape , To his damage of 40 |, And by the whole Court a p20» 
bibition was granted; Although that by their Inſtructions, they had pow- 
er of perſonal adions under 30 l. Foz this is intended a meer perſonal, aci- 
on, As debt, detinue, c. But Debt upon a Judgement, 62 debt upon 
an Eſcape; oꝛ upon the 2 E. 6. ſoꝛ not ſitting fo2 th of tithes, an adion upon 
8 H. 6. 02 any other action upon matter of Recozd o Statute; In ſuch 
taſes they have not Juriſdiction. Aid the Defendant there might have 
pleaded nul.ceil. record, and then he might have p2oceeded further. But the 
miſdemeanour here, in permitting the party to eſcape, might have been 
puniſhed there by Anfozmatton. 


Gee 


— — 
— — — 


Gee againſt 7 Hirchams Cale againſt 16g 
Egan. an Attourney, &c. 
F Trin, r. 
Gee againſt Egan. Com. Fane, 


Ee an Attoznep of this Court bought an Acton upon the Cafe a.. 


gatuſt Egan, and declares, that he was an Atto2nep fo2 many years 
late paſt, and fill is. ans that he had taken the Oath of an Attozney to 
do no franv no; deceit, in his Dfflee as Atfozney. And that colloquio 
hadirs d moto infer one Riſe Brother in Law to the Platntick, 
and the De tendant, concerning the Difice of the Plaintiſt as an Atto ne, 
am concerning a Bill of Cofts and Cxpente s by the Plaintiff in vefence 
of a Cauſe pzoſecated by one Tredd&iman in the Common Bench again 
the Deferwant lato ont and expemes; The Defenvait r Aopuſti 4 Car, 
ſpolic theſe woꝛds to Riſe , Your Brocher and Mr. Freddiman have cheats 
ed me of a great deal of mony, c. by with the Þ'ainti# is in danger to 
loſe his Olfice, Aus it was moved( after vervic fo the Plaintiff) in 
arreſt of Judgement by Ayhff. Becanſe that dere is not any certainty in 
the Declaration that the wo2ds were ſpoken of the Plaintiff as Attozneyp; 
An then they are not actionable, Fox he does not ſhew at what time 
the ſpecch was of him as Attoꝛne y. Richardſon upon reading of the Re- 
cord fata, Jt was true that no time of the ſpeech is Gewen , neither is it 
after the ſpecch wewen, won whom de ſpoke thoſe worde; Which 
might help it. Neither is it ſaid ( afterwards ) that is to ſay primo die, 
but primo die Auguſts he ſpoke, ac. And if it can be intended, that thoſe 
wo2vs were ſpoken of the Plaintiff as Attozney; That would info:ee 
the words to bear an Acton. Bat if ſuch wo2ds are generally ſpoken of 
an Attourney, without ſpeech of his Office, they are not aatonable: Fo3 
he may br a Cheater at dice, 02 in a bagain c. And hete non conſtat that 
the woꝛds were ſpoken of the Plaintiff as Attournep, 

Secondly it does not appear that the Plaintif was was an Attoꝛney in 
the Cauſe, but ſays that there was a conference of a Bill of Coffs laid 
out by hum, 4c. and doss not ſap laid ont by him as Attozney, And the 
whole Court ſeemed to be of the ſame opinion. Bat it was adjourned, 
It it hav been ſaid, that habenre colloquio primo die, &c, he ſpoke, it 
ſyould have been good. But habico impiies time paſt. 


Hiecham againſt an Attorny of this Court, 


Itchsm Chief Sergeant of the Bing, b2zought an Action upon the 
Caſe againſt J:ames Caſon an Atto2nep of this Conrt; And he de⸗ 
clared that he was now Sergeant to the King, and ſo was to his Father, 
and that the King made him Juſtice of Peace fo2 his County of Suffolk, 
and that he foz mony years heretofoze, and yet, did exerciſe the Office of 
a Juſtice of Peace, And that the Defendant on purpoſe to diſgrace him, 
and to make tim to be removed from being a Juftice of Peace, in the 
Court openly ſpoi:e theſe ſcandalous wozds , In « matter wherein I was 
queſtioned at the Quarter Seſhons in Suffolk, Mr. Sergeaat Yitcham beiog 
chere, was Wirneis , Judge, and party, and did there oppreſſe me, And 
mo3cover he ſaid, In Articles there preſented againſt me, he did me 
injultice!, and hath contrived thoſe Articles, And mozrover 
ſaid, Me, Sergeant Bftcham bound my Son Finch to the Quarter Sefit- 
ons, gad there ndicted lum, and was Witneſs , judge, and Party, and 
coimts to the dammage of the Plainti 1 000 pound. The Defen- 
vant to ſome of the words fn the Declaration pleads not gufity, tothe reſt. 
due he jaſtifies, and ſays that the Plaintiff was made a Juſtice of Peace 
1 Apr. t Car. And as to the woꝛdo, In a matter wherin | was queſtioned in the 
Quarter Seſſions in Suffolk, Mr, Sergeant Hitcham being there, was Wit- 
neſs, Judge, and Party, And all but the laſt wozds, That the Plaintiff 
at the @cſstons 8 Sept. 2 Car. at W. in Suffolk, quoſdam fallos __— 
ctibi 


170 


My own Caſe againſt an 
Atturney of Grays- Inne. 


Hil, 5 Car. 
Com. Banc, 


ſcribi ſecit exhibuit et produxit. And recited all the Articles being 
in number eleaven. And that after the crhibiting the Articles in 
open Court, The Plaintiff there ſaid that they were true , andcounſel- 
led the Clark of the Peace toreadthem, and then ſaid he would be tryed 
upon them, But the Platutiff dented that and ſaid, that he would pꝛo⸗ 
ceed now no further upon them, but took the Articles and carried them 
with him , by which the Court was diſpoſſeſſed of them ; And would not 
pꝛoceed againſt him upon them, And upon the laſt wozds (ſcil.) Pr. Ser- 
nt Hitcham bound my Son over to, &c. He ſatd that his Son was bound 

o appear at the Quarter @eſsions ; And cauſed an Jndictment to be pze- 
ferred againft him, Becauſe he being elected Conſtable refuſed to take his 
oath,oz to execute his office; And upon that India ment the Sergeant gave 
evidence to the grand Jury, and they found the India ment; And upon that 
Judgement was given, that he would be amerced,that eſtreated. And up- 
on this bar thePlaintiff dumurted. Finch fo2 the Plaintiff. And firſt he an · 
ſwers to the Exceptions which were taken befoze to the Declaration xc. 

Firſt that it did not appear by the Declaration that the Plaintiff was 
Juſtice of Peace at the time of the ſpeaking of the wozds, To that he an- 
ſwers, That is ſufficient in the Declaration to hew that he was a Ju- 
ſtice of Peace at the time, Foz it is, per multos annos jam ultime elap- 
ſos et adhinc eſt, and that the Declaration coming in M. 5 Car. It ft was 
per multos annos ulterius , &c. Jt was at the time of the ſpeaking: Foz 
it was Paululum befoze the Action commenced, And alſo the Defendant 
ſays in his Bar, that the King made him a Juſtice of Peace , and that he 
was not a Juſtice of Peace at the Seſsfons; And although that ye was 
not a Juſtice of Peace at the Parlance, Yet the wozds are actionable, 
which charge him with Injuſtice, when he was, xc. 

Secondly, Jt was objected, that part of the wozds were not alleged to 
be ſpoken of the Plaintiff : But the Declaration is, That in a matter, 
&c, Mr, Sergeant did, &c, which is directed to the firſt wozvs. But the 
ſubſequent woꝛds are induced ſuch line afterwards, Ad tunc & ibidem, 
the Defendant ſaid, And he did me injuſtice, &c. And although the firſt 
woꝛds were latd to be ſpoken of the Plaintiff, pet the laſt wo2ds not. 
But and he did me, &c, which ought to be taken, That they were ſpoken 
of the Plaintiff, Foꝛ it is ad tunc & ibidem, upon the ſame Communica⸗ 
tion. And alſo the Defendant cleared that. Foz he juſtifies thoſe woꝛ ds as 
ſpoken of the Plaintiff, 

Thirdly, Jt was objected, that the wo2ds themſelves are not acio- 
nable. In Actions foz wo2vs, it is as in Mills; The beft argument will 
be from the woꝛds themſel ves, yet we can bozrow light from other woꝛds 
in the ſame Will. Which J will recite The pzoverbial Werſe, Quid de 
quoque viro & cui dicas ſæpe caveto, Quid, &c, Dome woꝛds declare all 
maltce , which are not aatonable of ſome perſons they map be ſpoken of, 
(quo) ſome only actionable being ſpoken of ſuch a man 4 H. 8. The 
Duke of Buckingham hath no more conſcience than a Dog, Thoſe woꝛds 
upon the Statute of Scandala magnatum are actionable. 10 lac. the Carl 
of Northampton Caſe, Jt was reſolved in the@tarchamber,that to publiſh 
falſe rumo2s of any ofthe Peers of the Realm was puniſhable at the 
Common law, And it one heard ſuch woꝛds, and repozted them again, it is 
puniſhable, But not in a Common perſons caſe, Bat this difference.there 
was reſolved; That to ſay of Commons perſon generally that he heard ſo, 
is not actionable, it he name the perſon. It one ſaps of a Perchant he is a 
Banckrupt. it is actionable; not of the Defendant, Af one ſaid of the De- 
lendant he is an Ambidexter, it is actionable; not, if of a Perchant, It is 
a general rule, that flander of every man in his pz ofeſston is actionable ; 
Puch moze of the Plaintiff in his pꝛoleſston being a Juſtice of peace, F02 
the wozds themſelves, if they be taken together oz aſunver are action- 


able 


— — — — — — — — — — — — 


Collins againſt 3 Waters againſt 171 
Thoroughgood. 8 Thomſon. 


able. The ground of the ſpeaking was „that there was a communtcatt. v. 5. cer. 
on of Injuries done to him by the Plaintiff, but take them aſunder, and %. aue. 
none ot them but with the circumſtances here will bear an ation, irt. 
that he was a Judge, Witneſs ,and party; Chat is againſt the Law to 
be Judge and party, They who are Duelliſts are Judges and parties 
and Executionets. Judge and party is as much as to ſay he is partial, 
and he did oppꝛeſſe me, That ſhews that he was not Judge and party 
fairly, But they have objeced that this w oꝛd oppzeſſe is incertaſn ; (o: 
he may be oppzefled vith orerwait, oꝛ hunger and cold. But this caſe 
cannot have any ſuch ſuch ſence, But here it is intended the per- 
verting of _ But this caſe was put off till the next day by nine in 
the moꝛning. 


Collins againſt Thoroughgood | 


N action of Covenant was bought againſt the Executoz and the 
bꝛe ach aſsigned foz default of reparation committed in the time of 
the Executoz , aud damages were aſſeſſed, And the queſtfon- was mo- 
ved by Atthow whether tte Judgement ſhall be de benis propriis , oz de 
bonis Teſtatoris, And upon veiw of pzeſivdents , it was adjudged that it 
Hall be de bonis Teſtaroris, Fo? this is the Teſtatozs Covenant , and 
obliges the Executo as rep2eſenting him. And therefo2e he onght to be 
ſued by that name, 


Waters againſt Thomſon, 


| NB an action of llander to calling him Bankrupt , Judgemeut was gf- 

ven foz the Plaintiff, And it was afterwards moved in arreft of 

Judoement, Becauſe that in the Declarattou it is ſaid, that ho was a 

ſeller of Mal. And Serjeant Ward ſafd, becanſe he did not allegs that 

1 , that it would not hold. But the Court over-ruled 
m. 


Tomkin's Caſe. 


A Dan cannot plead a former Judgement had againſt the Plaintiff , in 
an action b2zouftht by the Plaintiff againft the Defendant, But Out- 
law2y be may, Which was not denyey, 


Baker againſt Webberly, 


+ Hat if a mans Dog runs at the Sheep and kills them, not with his 
* conſent, there will no action lie. But otherwiſe if with his con- 
ſent, 


Recovereis ſuffer per gardens of che lands of 
the lafant. 


M Emorandum , That the 26 Decemb, 21 lac; that letters under the 
p2ivp ſignet, and ſign Parmual, came unto the Judges of the Com- 
Pleas, impoꝛ ting that the King had been humbly petitioned by Mountioy 
Blunt, being nnde} the age of 21 poars, as well by himſelf as his kin- 
red and Feoffees , into u hoſe cuſtody the late deceaſed Earl of Devon- 
ſhire did commit his eſtate in truſt , that he would declare unto us his lik- 
ing. that he might be permitted to ſuffer a Common recoverp of the Pan- 
no2 of Wanſled , fo payment of his debts, and further advancement of 
vis means to the uſe of the Dake of Buckingham, which his Pajeſtie 


- 


* v72 | Chamberlines Male againſt 
" Cale 5 Kerr. 


T;ia.7 car, Vis ſaid Letter did accozdingly. Now alfhough the Judges did never hold 
com. Bev. ſuch Recoveries unlawfull oz void in Law, pet divers mottons in the like 
LYN) kim have been refuſed as holding it very inconvenient. But inconventen- 
cies are beft diſcerned by cfrcumſtances, and therfoze my L. Chief Juſtice 
Richardſon acquainting the other Juſtices therewith, it was determined 
that he ſhould ſend ——ůä — and examine him ſole and 
ſecret af the reaſons of this Recovery, and of his own free-will , Which 
I did, and being of 18 pears of age oz thereabouts ſuffered me of his 
own good tiking, 4 that he did conceive it to be neceflary fo? his eſtate; yet 
not therwith contented, the Chief Juſtice cauſed the Earl of Southampton, 
the L. Davert and r. Wakeman, the perſons to whom the wozld knew he x 
bis Eſtate was committed in truſt, and that they had wozthily perfozmed, 
and calling them in an open Court, and queſtioning with them, they 
confeſſed to us all, that it was neceCary foz the young Gentleman, and 
fo: his good to part with this thing, and that therefoze thep had made 
means to his Ma jeſty fo2 this Letter in that behalf, whereupon the Re- 
covery was paſſed openly at the Bar the laſt dap of Michaclmas Tetm a- 
gainſt Þr. Blunt in perſon,and the Earl of Southampton,the Lozd Davers, 
and Pr, Wakeman were admitted his Guardians. | 
Brownlow and Moyle Pzothonotartes ſhewev P3eſtdents of the like 
Recoveries againſt Infants, M. 23 H. 8. rot, 441,ctP, 38 H 8 rot. 
128. Tr. 28 El. rot. 17, t M. 26, et 27 El. rot, 45, 572 P. 42 Eliz. rot. 1. 
5. 63, 44+ 45, 69,70, 89, 91, 94 P. 32 El. rot. 60 T. 38 El. rot. 41, 94, 40 
El. rot. 6 2. 124, & 112 M. 40, et 41 El, rot. 13 M. 3a, et 35 El. rot. 166. 
per Touch, M. 39 & 40 Elz. rot. 82. & 173, M. 41, & 42 El. rot, 24. & 
106, et 72 T. 42. El. rot. 20. M. 45 et 43 El. rot. 173. 


Cbamberl ines Caſe, 


E bzought an Action upon the Statute of Hue and Crp, and after 
ue, joyned and entted. The Recozd wag, that the Robbesy was 
done zo Octob. Jt was ozdered by. the Court of Common Pleas 
that the Recozd ſhall be amended, and made the zoth. of September 
upon the Af davit of the Attozney foz the Plaintiff, that he had gt- 
ven direction accoxvingly, And ſhews to the Court the Book of the 


Dftfice, 


HE bzought an Action againſt Kert foz theſe wozvs, Thou baſt ſtol- 
len my Corn out of my Barn; aud verdict was given fo2 the Plaintiff, 
And aftor verdict it was moved in arreſt of Judgement. That perchance 
the Coan was not of the value of a penny, Yet Judgement was given 
fo the Plaiatiff, Foz it is felony, although it ts not great. 


Hiecbam again} Caſon before. 


Div they urged, 5 Eccleſ. If thou ſee the oppreſſion of the poor and 

perverting of » Perverfing of Judgement is the Oppzeſ- 
ſian: Bat then he did not again manifef Jnjultice, It was objected 
that ha might give erroneous Jadgement, aud that ts Injuſtice. Af thep 
are takon all alike, it is clear that they ate actionable, and the party him 
ſelf onght wot to tnterp2et but the Judge, The Caſe between Palmer and 
Boyer, M. 37,38 H. He hath as much Law as a Iackanapes,ſpokgn of Palmer 
being a Lawyer, and adjudged actionable. And they were ſpoken to diſ- 
grace him in his p;ofeſsion.7 lac. Thou a Batreſter, thou a Barrettor, and thou 


durit not ſue thy face. Thou ſtudy the Law, thou a Dunce;agtonable upon 
the 


Hitcham againſt Ca- 2 173 
{on before. 

he ſame reaſon. Mich. 14 Jac. Com, Banc. Beck againſt Barneby, Trin 5. car. 
Spoken of an Attoznep, Ibou art a Common maintainer of Sutes, and a n. ane. 
Champerter, &c. Jt was objeac d the te, that it was lawfull ſoʒ an At. 
toznep to maintain ſutes. Vet becauſe he ſaid Champerto? tt was adio- 
nable, Aud Trio, 12 Jac. Cc m, Banc, Yeardlies caſe Ye ſaid of the Plain- 
tiff being an Attozney, Your Aitorney is a bribing Knave , and hath ta- 
ken 101, of you to couſen me; Anſwered that the wo2ds ſhall de intended 
of him as Atto2ney, and ſo actionable, One exhibites g Petition, whete 
it was firſt againft the Lo2d chief Baron. In which he lad Tarfield is a 
great Oppꝛeſſoz of the Country, and did remote the Boundaries be: 
tween his Land and mine, And it was adjudged actionable, Paſc. 4 
Jac. Banc, Roy. Maſtet Kebbe is a Basket Iuſtice, and a partial luſtice,and Il 

ive bim 5 | a year for all Gifts that are brought to him for Injuſtice done, 
And adjudged adtonable. And the wozd Partial Iuſtice bears an Action 
Hil. 40 Car, Kings Bench. Denion is a ſweet Iuſtice of peace, who gave a 
Warrant to apprehend J. S. and ſent him notice of it, As actionable Fog 
it is a misbehaviour in a Juſtice of Peste todo fo, H. 6. lac. Com. Barc. 
rot. 1159 Lonſmon againft Peck The Plaintif ſhe tus that he tad been 
{mpannelled upon ſeveral Juries upon lite and death; and the Defendant 
ſald, Thou art a Jury man, and by ſubtile and falſe means thou haſt been 
the death of zoo men. Foz befoze verdict agair ſt them, and the wozvs 
were that be was their death by falſe verdict. 

As tothe Bar. That is naught, it appears by the Bar, that the Defendant 
was not called to anſwer the Articles afozeſaid, Foz he ſaid the Plaintiff 
would not pzoceed upon them; Then the Plaintiff might beAuvge, witneſs 
and party, and not oppzeſs me, qc. And it is not Auſtice ſoʒ one Auſtice 
of Peace to refuſe to pzoceed. As here, It Articles be given to him the 
Witneſſes perhaps are not ready, and although he requeſt the Plaintiff to 
p2oceed, it is not the Difice of a Juſtice of peace to pzomote a Canſe. Foz 
the wozds continue he juſkifies ſcribi fecie, And that is no juſtification to 
contrive, whjch is a wozd well known, and apt to ſignifie the framing 
02 inventing of Articles c. And the woꝛds are in the Declaration,and did 
then oppreſs me. And there is nothing anſwered to then, oꝛ juſtified to it. 
Paſc. 24 Kings Bench Aatons foz wo2ds in Londen, and the Defendant 
juſtifies the wozds in S. the Plaintiff vemurred and had Judgement 
M. 27 Eliz. Kings Bench, An Action fo2 calling the Plaintiff Thief. The 
Defendant pleads the Plaintiff guilty in 3 ſeveral Felonſes. And iſſue 
was taken de injuria ſus propria, abſque aliqua tali cauſs. And the Plaintiff 
was found guilty of two Felonies, but not of the third, And it 
was adjudged fo the Plaintiff , becanſe he fafled of his cali cauſa : up- 
on which he concludes, xc. Bramſton at an other day on the contrary. And 
ſaid that the Declaration is not good, 

Firft, it muſt appear plainly tt at the Plaintiff was a Juſtice of Peace 
at the time of the ſpeaking of the wo2ds, and implication will not ſerve, 
J agree that neceſſary intendment ſhall be ſufficient : And it there might 
be other intendment . it js not ſufficient 13 Elz, Dyer 304. Mich. 20 Jac, 
Kings Bench. Arundel Plaintiff, Mead and Harvey Defendants in an E- 
jectione firmæ bzought upon a Leaſe made ſoz 5 years, it a Woman 
ſhould ſo long live. And after verdic foz the Plaintiff. It was moved 
that the Declaration is not good. Becauſe that it was not averred that 
the Woman was ltving at the time of the jeu ment. But it was ad- 
judged that the woꝛds virtute cujus he was poſſefſed, and termino non- 
dam finito, he was ejeged ſupplies that; Dyer 254. Debt upon a Leaſe 
loʒ pears rend2ing rent, the Plaintiff declars upon the leaſe by him made 
to A, who deviſes it to the Defendant and he enters, And it was objected 
that the Declaration was nanght , becauſe that he does not ſhe the aſ- 


ſent of the Erecuto2s , and it is - ſaid virtute Legationum, c. But * 
a e 


Trin. 7 Cat, 
Com, Banc, 


LOYWN) 


| Hitcham againſt 3 = 
Calon, 


he entrod and that map be bp any other Title, and fa; that naught. And in 

our Caſe that he was a Juſtice of Peace many years betoze and at the 
time of the ſpeaking. And the wo2ds premiſor. non ignorant. the Deten⸗ 
vant intenving to remove him, ©, does not ald it. Foz it might be 
meant when he was not a Juſtice vf Peace: It is not but by argument 
that he was then a Juſtice of Peace. 

@ecconvily,; The ſecond Dbjeaion, The ſecond wozds are not latd to 
"be ſpoken of Robert, Hitcham afozeſaſd, It is to be obſet vad that 
the wo2ds, And he did then, &c. be diſtinguiſhed in time. Foz it is poſtea 

ad tunc et ibid em. By which it ought to de meant ſpoken at another time 
ol the ſame day, and then all the ſubſequent wo us not actionable. And 
it is not fufficient (as it was objeaed) that he wag a Juſtice of Peace, 
when the Injuries were ſappoſed to be done. There are two reaſons 
why a Juftice ot Peace ſhall have hie Acton fo; woz vs, 

Firſt, That it the wo2vs be true, they expoſe him to puniſhment 
m pain , and either of them is ſufficient cauſe to make the wozvs acion- 

able. And when the words are ſuch, that they do not expoſe the party to 
puniſhment, but only viſcrevit bim in dis pꝛoteſston, and make him ſub- 
ject to be removed, thep are not actonable unleſs ſpoken at the time that 
he is a Juſtice of Peace, And here the wozvsars of ſurh nature, But 
wo2vs whith expoſe him to puniſhment foz a migdemeanour when he was 
a Juſtice of Peace are actionable, although ſponen after he was removed, 
Secoridlp, If the Declaration was vefective in ſubſtance, fo2 want of a 
pꝛetiſe, ſhewtng, that he was a Juſtice of Peace at the time; No- 
thing in the Bar will help it. But detea in circumſtance map be ſo aided 
(ſcil.) by the Bar, as time 02 place failing in the Bar map be ſupplted 
by the Bar. 6 B. 4. 16. 6 E. 442, 7 Rep. 24. Bats Caſt, Mi. 37. 38 Eliz. Bad. 
cop again} Atkins , Thy Fatber hath ſtollen fix ſheep, It was mobed in 
arreſt ol Judgement : Becauſe it was not ſhewn fn the Declaration that 
the wozos were ſpoken to the on, 02 in bis pꝛeſence of bis Father the 
Plaintiff, And as to that it ought to be intended. Foz ſt is notſenſe 
to ſay thy Father to arip but the don. @ecconvly the Defendant avmittey 
it in his Bar, But reſvlved dy the whole Court it is not neceſſatily im 
plyed that they were fpoken to the Son. And then it was agreed by all, 
that the Declaration was defective in ſubſtance , and is not atded bp anp 
admittance in the Bar. | 

Khirdly , Tho third Exception here is, there wants an Innuendo to 
make the Declaration good, where the place is neceflary to make the 
wo2ds adtonable. there onght to bo an [nnuendo fog the place, c. 
Barbam did burn by Bzrn , there no Innuendo will make the wozds 
actfdnable, Bat if there be a Communication of the Plaintiffs 
Barn, and that it was full of Con; there with an Ianuendo horream 
ptædict. will ſerve. H. 37 Bliz. Banc. Roy rot. 334, Thou art a Thief, 
thon haſt tollen half an acre of mp Cozn, Innuendo halt an acre of Com 
ſevered, Avjudged that the Innucado does not ſcrve. o foz Slander 
of title, Entties fol, 36. A. was ſeiſed of the Panno? of S. and there was 

, a Communication of that anno of S. And the Defendant ſafd [ have 
enongh in my Study to make I. S. Heir to the Mannor of I. S. Innuendo ma- 
net. predict de S. It is ſufficient, 

Secondiy, The words are not adtonable. Witneſſe, Tadge and party 
is not a ſtandal without a violent conſttuaion of the wozds, To ſap, he 
did oppꝛeſſe me, That of a Juſtice of Peace, without moze, is hard to 
maintain an action; fo2 it does not appear that he was danmified, And 
woꝛds of themſelves which ate anfonable, joyned with others are not 
ſometimes actfonable. It one ſays of a Lawyer, he did reveal the ſe- 
crets of my Caſe ; that is not acfonable, foz he might reveal | to a 
Judge: Bat if he ſaſd, Goe not to ſuch a one. he did reveal the ſecrets 

of 


— — — — .. 


CSioſiſe agaiaſt & & Gibbsagainſt 75. 
Brown. 5 lenkins. 


ol my caſe, that is actfonable. Suegos caſe in the book of Entries. It 714. 7 c. 
one ſatd of a Chirurgion , he did poyſon the wound of bis pattent, That Com. nc. 
is not adionable, fo it might be fo2 the cure of ft, But it he ſaid, as it 

was in 33 and 34 Elz. Com, Banc., Ye did poyſon the wound of his pa- 

tient to get money; That is adianable. And the wozes here are allap« 

ed, it they be joyned with the firſt ; Foz being ſpoken of a Juſtice, his 
power and greatneſs may opp2eſſe him, without fault in the Plaintiff, 
One ſaid M. 37 Eliz, of a Juſtice of Peace, That he was a Bloodſucker, 
and thirſteth after blood; yet if you'll give him a couple of Capons he'll 
take them, Not actionable, fo2 they arc too general, As to the Juſtifi- 
cation, all is juſlificd clearly, Jt was objcded (then) is omitted in 
our juſtification. It is true if he complain of opp2eſsion one time, ann 
we juſtifie at another time, it ſhall be inſufficfent. But the matters of 
Iuftification here well enough meet with the time, By which, xc. 


Goſſe againſt Brown, 


Oſſe bzought an action upon an Qbligatton againſt Brown, vated 2 3 
C ted. 20 Tac. to pay money upon the 30 of December following, Jt 
was then ſaid , that the money was not to be patd until the 30 day of 
December, Foz it is all one, as if the bond had been without date. But 
if the condition had been to have been paid the 33 Febr. It was then pze- 
ſently due upon demand, becauſe it was an impoſsible date. 


Gibbs againſt Ienkigs. 


Ibbs bzonght an adton upon the cafe fo: fcandalous welch words 
ſpoken in the p2eſence of divers underſtanding the langnage , 
And witneſſes were fwoꝛn to the Jury who depoſed that the lanification 
of thoſe wozds were to ſteal, oz atleaſt to carry away. Which wo2ds 
in Englich not being able to bear an anton, Judgement was given a. 
gainſt the Plaintiff, 


Ravyes Caſes 


Sheriff had taken one by capias ad ſatisfac. , a Stranger aſſumes 

A to him, that if he will let him goe at large, that he would pay him 

what damages he ſhould ſuſtain thereby, No action upon the caſe will lie 

foz that promiſe, becauſe it is againſt the Common Law. And 23 H. 6. 

2H, 5, If a man oblige another in a bond not to follow his trade, It 
is void. 


Datlyes Cafe, 


FErgeant Atthow ſhe ted to the Conrt, that an aaton upon the caſe was 
bꝛought by the @heriff of S. And declares that the Defendant aCamed 

that if he would put ſuch an one in Execution into the Caſtle , of 
which he had recovered again him, to ſave him harmleſs. And ſhews 
that he did take dim in execution, and that (a2 thethe was — 
42 . 


Hadves againſt 8 


Livet. 
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Frin. 7, car, tozceabie entry, and ſues in the Star-chamber ad damnum, 500 |. Aud 


the Court ſemed that tt was not a ſufficient conſideration : Foz it was 
no moꝛe than by his office he onght to doe. But ff it was upon an other 
matter, otherwiſe it ſhould be. And foz that they ſafd to the Serjeaut , 
that he might have demurred to the Declaration. 


Ote that it was ſald that an Ejectione firm. does not lie de un1 pecia 

tertæ; although that it was added, contetning by eſtimatton half an 
acre of land vocat. At fs not good. But he ought to ſhew the longitune 
and latitude. And it is otheriviſe in an aſsize, and that, (oz the view, 
And ſo it was held by the Court, 


Hadves againſt Levit. 


A H action upon the caſe was b2ought , That in conſideratiou the 
Platatfff would conſent that his Son thould marry the Taughter of 
the Defendant , and that after the Coverture, upon requeſt of the De- 
fendant , the Plaintiff wall make a joynture of 20 l. to the wife , Chat 
the Defendant ſhould give 200 l. to the Son in marriage, they are mar- 
ried, the mony is not paped the Father of the Son b2ings this action, am 
ſhews how he ts indamaged by it, becauſe that he is conſtreined to gite 
moꝛe to the Son and his Wife foz to allow them maintenance then - 
therwiſe, with an averement, that de is fozced to make that Joynture, if 
the other will make the requeſt, Richardſon, This action ſhould have 
been moze p2operly bzought by the Don, fo he is the perſon in whom 
the intereſt is. And he put the caſe 22 Eliz. A man had a licenſe to 
tranſpozt Hertings to Spain, and the Daughter one of the parttes had a li 
cenſe, And a ranger comes tothe Fathcr , and ſays to him, pꝛocurt 
me that lfcenſe, and J'll give you 100 J. and 1001. to pour daughter, 
It was held that the Daughter ſhould have the acfon fo2 the one 100 l. ſo 
moe ſpectally it concerns her, And put the caſe of lorning & Iorning, 37 
Eliz, Where A. was indebted to B. a ſtranger follows the ſute fo2 B. 
A. comes to the ſtranger and ſays to him, leave the ſute, and ll pay pour 
Paſter. The Paſter ſhall have the adion upon the caſe, And now tn our 
caſe , the father does not demand the 200 |. but only the damages which 
will happen to him by the non-payment to the Son. Hutton, There is a 
difference when the pꝛomiſe is to perfo:m to one who is not tatereſſed in 
the cauſe, and when he hath intereſt, In the firſt caſe , he to whom the 
pꝛomiſe is made hall have the action , and not he to whom the pꝛomile 
is td be perfozmned. It A. pzomlſe B. to pap I. S. 10 l. ( upon a conſidera- 
tion) which is not done, B. Mall have the actor , and not I. S. It there 
be wo jopnt of a Hoꝛſe, and the one tonditions with the other to gor to 
Market to ſei it, who does it, and appoints the payment to be made to 
another; In this caſe he only to whom the payment is to be made ſhall 
have the ad ton. So alſo it my ſervant, by my command, ſell my Hoꝛſe: 
the money to be paid to me; I ſhall have the adton, and not my Servant, 
fo: the intereſt is in me. So here the intereſt is in the Son, and he is to 
have the money. It was ſaid at the bar between one Cardinal and Lewis. 
It was adiadged that where two fathers pꝛomiſe upon marriage between 
the daughter of the one, and the on of the other, hat the Father of the 
on wolln give 100 l. ſtock , and the Father of the Daughter 100 |, in mo- 
nep ; The money was patd , and the ſtock not delivered ; And the actor 
was ma- tained by the Father, And the Juſttees ſald that they wor!s 
ſeethat Recozd, viz, 27 H. 8. Tathams caſe of a pzomiſe made to the wife. 


«c, They 


Stone againſt Croſſes : 717 ; 
Tidde rſly. 5 Caſe. 


ic. They put at the bar one Cores Caſe , That a man pꝛomiſed to one, 7 
to make ſatisfaction of all debts in which he was \ndebted to another, o 5<z<- 
was then abſent. Me to whom the ſatisfaction was to be made, 

b:ought the action upon the Caſe , and well matntainable , ve Mich. 43 & 

44 El x. int, Rixon & Horton. f (se 949 98! (ly, 14) 


Stone againſt I iddetlly. 


T He acion was bzought upon an Obligation, the condition where- 
of was, that a conveyance of a Pannoz ſhall be made to one P. and 
two others, to the uſe of Richard Tidderſly, and the heirs males of his 
body; The remainder to the heirs males of Rob. Tid. Upon iſſue, whe- 
ther conditions were perfozmed, And it was found by verdic, that it 
was to the uſc of the heirs males of his body, the remainder to Rob. Tid. 
and the heirs males of his body. Held no perfoz mance , foz they agreed 
not to the woꝛds of the Condition. 


T was agreed by al, That antient Demeſne was a good plea in E- 
jectione firm, but not after imparlance. 


Croſſes Caſe. 


Here was errour bzought , becauſe the appearance was by Anths- 

ny Goodwin Attornat ſuum. And there was not any ſuch in rerum 
natura, The Court ſafd that this averment ſhall not be received again 
the Reco2der of the Court. 


